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DBTIBMIirBD   BT  THB 

SUPREME  COURT,  COURT  OF  CHANCERY,  AND 
*  VICE  ADMIRALTY  COURT 

OF 

PRINCE  EDWARD  ISLAND. 


IN  AND  AFTER  filLARY  TERM,  1875. 


James  Downing,  Appellant,  v.  The  City  op 
Chahlottetown,  Besfondent. 

A  City  Bye-Law  authorizing,  the  Mayor's  Court  to  adjudicate 
upon  fines  imposed  by  the  City  is  void 

The  Charlottetown  Incorporation  Act  gave  the  Corporation  power  to 
make  bye-laws  for  the  good  rule,  government,  &c,  of  the  City, 
provided  such  bye-laws  were  not  repugnant  to  any  public  law. 
Section  47  vested  all  the  executive  powers  of  the  Corporation  in  the 
Mayor  and  one  Councillor,  who  were  to  hold  a  Police  Court,  and 
therein  hear  and  determine  every  criminal  offence  cognizable  before 
one  or  more  Justices  of  the  Peace.  The  City,  under  the  Act,  passed 
a  bye-law  to  regulate  the  sale  of  liquors  by  retail  in  Charlottetown, 
Section  22.  of  which  required  the  City  Marshall  and  Police 
Constables  or  either  of  them  to  summon  any  party  guilty  of  a 
breach  of  the  bye-law  before  the  Police  Court,  at  the  suit  of  the 
City  on  the  prosecution  of  the  City  Marshall.  D.  had  been 
prosecuted  in  the  Police  Court  for  a  breach  of  the  bye-law,  convicted 
and  fined.  On  appeal  he  contended  that  the  prosecution  was 
improperly  brought  in  the  Police  Court,  which  was  really  the  Court 
of  the  Mayor  and  Councillors  of  the  City,  and  as  the  City  was  the 
prosecuting  party  and  was  to  receive  the  fine  the  prosecution  ought 
not  to  have  been  brought  in  their  own  Court. 

/Mdj  (Palmer  O.  J.,  Hensley  J.,  concurring)  that  the  bye-law  so  far 
as  it  authorized  the  City  to  prosecute  in  their  own  Court  was  void, 
and  that  the  conviction  must  be  quashed. 

Appeal  from  the  City  Police  Court. 

29th  January,  1875. 

Brecken,  Q.  C.,and  Mr.  Fitzgerald  fur  Appellant. 

Mr.  Daviea  and  Mr.  Shaw,  for  Respondent. 
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Cur.  ad.  vuU. 

9th  February,  1875. 

Palmer  C.  J.  This  was  a  prosecution  for  the  penalty 
of  $1H.22  for  a  breach  of  the  Liquor  License  Law.  The 
appellant  wa?  a  licensed  tavern  keeper  residing  in  the 
city,  and  at  the  expiration  of  the  usual  term  of 'his  license 
he  applied  for  a  renewal  of  it,  which  the  City  authorities 
refused  to  grant,  and  after  this  having  retailed  liquor  in 
less  quantity  than  the  Act  permitted  he  was  prosecuted 
in  the  City  Police  Court,  at  the  suit  of  the  City  on  the 
prosecution  of  David  Webster^  and  judgment  given 
against  him  in  a  fine  of  $16.22,  from  which  he  appealed  to 
the  Supreme  Court.  The  appeal  was  heard  before  the 
Supreme  Court  on  29th  January  last. 

The  Attorney-General  (Mr.  firecken)  and  Mr.  Fitz- 
gerald, appeared  for  the  appellant  and  the  grounds  of 
their  objection  to  the  judgment  below,  were :  Pirt,  that 
the  City  had  the  right  to  grant  licenses,  and  that  when  a 
tavern  keeper  applied  for  a  renewal  of  his  license,  being 
provided  with  the  necessary  accommodations  and  pro- 
ducing the  requisite  certificates  required  by  the  City  Law, 
and  no  complaint  of  his  conduct  alleged  in  opposition,  it 
was  the  duty  of  the  City  to  renew  the  license,  and  they 
could  not  refuse  to  do  so  as  they  had  done  in  this  case. 
Second,  it  was  objected  that  the  penalty  sued  for  in  this 
case  ought  to  have  been  sued  for  in  some  other  Court. 
That  the  Police  Court  was  in  fact  nothing  dififierent  from 
the  Court  of  Mayor  and  Councillors  of  the  City,  and  that 
as  the  City  was  prosecuting  party,  had  imposed  the  fine 
and  was  to  receive  it  as  part  of  the  City  funds,  ttie  suit 
ought  not  to  have  been  brought  in  their  own  Court. 

The  City  Recorder  appeared  for  the  City  in  support  of 
the  conviction.  He  admitted  that  the  appellant  upon  the 
application  for  a  renewal  of  his  license,  had  the  necessary 
accommodations  and  produced  the  requisite  certificates, 
but  that  notwithstanding  this,  the  right  lay  with  the  City 
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to  renew  the  license  or  not  as  they  in  their  discretion 
thought  proper.  This  ground  of  the  case,  the  court  was 
of  opinion  could  not  be  adjudicated  on  upon  the  present 
occasion,  the  fact  being  that  the  appellant  had  retailed 
liquor  after  the  expiration  of  the  license  and  without  its 
being  renewed.  He  did  so  on  his  own  responsibility.  He 
should  first  have  resorted  to  the  writ  of  Mandamus  to  have 
compelled  the  City  to  renew  his  license,  and  on  the  return 
of  that  writ  and  argument  of  the  question,  the  Court 
would  have  decided  whether  the  City  had  the  power  to 
refuse  or  was  compelled  to  grant  the  license,  a  question 
which  was  not  at  present  before  the  Court,  and  could  not 
in  this  prosecution  be  adjudicated  upon.  The  Counsel 
for  the  appellant  then  contended  that  on  the  second 
ground  the  judgment  in  the  lower  Court  was  void  in 
consequence  of  the  City  having  adjudicated  upon  their 
own  suit  in  their  own  Court,  which  was  contrary  to  law 
and  reason.  The  learned  Recorder  relied  on  the  express 
terms  of  the  bye-law,  and  in  answer  endeavored  to  draw 
a  distinction  between  the  Court  of  the  Mayor  and 
Councillors,  and  the  Police  Court.  I  was  the  presiding 
Judge  and  as  the  question  was  one  of  no  small  importance, 
took  time  to  consider  it  before  giving  judgment  therein, 
at  a  future  day  in  the  term. 

The  Act  of  the  General  Assembly  passed  in  1856,  by 
which  the  City  of  Charlottetown  was  incorporated,  by 
Section  36,  gives  the  Corporation  the  usual  powers  of 
making  bye-laws  for  the  good  rule,  government,  &c.,  of 
the  City;  * 'Provided  always,  that  all  bye-laws  repugnant 
to  any  law  of  the  land  or  to  any  act  of  the  Legislature  of 
this  Island,  shall  be  nul  and  void ;  and  provided  further 
that  the  Lieutenant  Governor  of  the  Island  and  Council, 
might  within  three  months  next  after  a  receipt  of  a  copy 
of  such  bye-law,  disallow  the  same."  By  Section  47, 
*'A11  the  executive  powers  of  the  Corporation  are  hereby 
vested  in  the  Mayor  and  one  Councillor,  or  in  the  absence 
of  the  Mayor,  two  Councillors  shall  daily  attend   in   the 
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public  office  for  that  purpose,  to  be  appointed  <Sbc.,  and 
hold  a  Police  Court  for  the  City,  and  therein  hear  and 
determine  every  criminal  offence  and  prosecution, 
oognizable  before  one  or  more  Justices  of  the  Peace, 
and  shall  perform  every  act  appertaining  to  the  office  of 
Justice  of  the  Peace,  &c.  On  the  6th  January,  1872,  the 
City  passed  a  bye-law  intituled,  **A  law  to  regulate  the 
sale  of  spirituous  and  distilled  liquors  by  retail  in  Char- 
lottetown  and  to  repeal  the  law  now  in  force  for  that 
purpose.'*  This  law  was  approved  by  the  Lieutenant 
Governor  and  Council,  on  the  9th  April,  1872.  By 
Section  22  of  this  bye-law,  the  City  Marshall  and  Police 
Constables,  or  either  of  them,  are  required  to  summon 
any  party  guilty  of  a  breach  of  this  law  to  appear  at  the 
Police  Court  and  answer  the  charge  at  the  suit  of  the 
City  of  Char  lottetown,  on  the  prosecution  of  the  City 
Marshall  or  Police  Constable,  who  shall  be  considered  as 
an  ex  officio  prosecutor,  &c.  The  present  suit  was  brought 
in  the  City  Police  Court  in  the  name  of  the  City,  on  the 
prosecution  of  David  Webster,  and  the  question  is,  could 
the  City  lawfully  adjudicate  in  this  suit,  in  face  of  the  old 
legal  maxim,  Aliquis  non  debet  esse  judex  in  propria  causa. 
In  the  case  of  the  parishes  of  Great  Charte  and 
Eennington  f  1),  two  Justices  of  the  Peace  made  an  order 
for  the  removal  of  a  pauper.  The  Court  of  Sessions 
quashed  the  order  because  one  of  the  two  justices  was  an 
inhabitant  of  the  parish  from  whence  the  pauper  was 
removed.  The  case  being  brought  before  the  Court  of 
King's  Bench,  it  was  insisted  in  support  of  the  order  that 
the  Act  of  13  and  14,  Char.  2,  c.  12,  gives  the  power  to 
any  two  Justices  of  the  Peace,  and  so  has  been  '  the 
practice.  And  the  instance  of  Corporations  where  there 
are  but  two  Justices  of  the  Peace  or  but  one  parish  was 
insisted  on.  And  besides  there  lay  an  appeal.  But  the 
Court  held  that  this  was  a  judicial  act,  and  the  party 
interested  is  tacitly  excepted.  They  said  the  practice 
1)    2  strange  1173. 
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coiild  not  overturn  so  fundamental  a  rule  of  justice  as  that 
a  party  interested  could  not  be  a  judge  &c. 

In  the  King  v.  The  Inhabitants  of  Great  Yarmouth^ 
(1)  there  was  an  appeal  against  an  order  made  by  two 
justices  for  the  removal  of  a  pauper  family  from  Wood- 
bridge  to  Great  Yarmouth.  It  appeared  that  one  of  the 
magistrates  who  signed  the  order  of  removal,  was  at  the 
time  one  of  the  churchwardens  of  the  parish  of  Wood- 
bridge.  The  order  of  removal  was  adjudged  to  be  bad. 
Bayiey  J.  in  giving  his  decision,  stated  that  on  the  point 
of  interest  in  the  magistrate  as  the  statute  16,  Geo.  2  c. 
18,  authorizes  justices  to  act  notwithstanding  they  may  be 
interested  by  reason  of  their  being  rateable,  he  did  not 
consider  the  order  bad  on  this  ground.  But  continued 
Mr.  Justice  Bayiey,  <*I  think  that  it  is  a  fatal  objection 
to  this  order,  that  the  person  who  was  the  complainant^ 
heard  and  adjudicated  on  the  complaint.  It  purports  to 
be  made  on  the  complaint  of  the  churchwardens  and 
overseers;  and  the  Statute  43,  Eliz.  c.  2,  commits  the 
management  of  the  poor  to  the  churchwarden  and  over- 
seers. From  the  nature  of  the  thing  the  complaint  must 
have  been  made  by  the  churchwardens  and  overseers, 
Then  if  the  churchwardens  made  the  complaint,  the  person 
who  was  one  of  the  churchwardens  heard  and  adjudicated 
upon  it.  Holroyd  and  Littledale,  J.  J.  concurred  and  the 
order  was  quashed. 

In  the  City  o/Lofidon  v.  Wood  (2),  the  Corporation  of 
London  having  the  appointment  of  Sheriffs  of  London  and 
Middlesex,  appointed  the  defendant  Wood  as  Sheriff. 
By  a  hye-law  of  the  common  Council  of  the  Corporation  it 
was  ordained  that  no  freeman  of  the  city  should  be  exempt 
from  the  office  of  Sheriff,  and  when  a  person  was  elected 
to  that  office  and  proclaimed  in  due  form,  if  he  did  not 
attend  at  the  given  time  and  place  and  declare  his 
consent,  and  enter  into  a  bond  of  £1,000  to  accept  the  office, 

(I)    6  B.  &  C.  646.  (2)    12  Mod.  H.  669. 
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he  should  by  said  bye-law,  forfeit  £400, — £100,  part 
thereof  to  be  paid  to  the  next  Sheriff,  the  rest  of  the  fiue 
to  the  use  of  the  Mayor  and  commonalty,  to  be  recovered 
in  the  Court  of  Record  held  before  the  Mayor  and  Alder- 
men. The  defendant  Wood,  having  declined  to  accept 
the  office,  was  sued  for  the  penalty.  The  action  was 
brought  in  the  Mayor's  Court  and  judgment  given 
against  Wood  for  the  penalty.  The  cause  was  then 
removed  by  Habeas  Corpus  to  the  Court  of  Common  Pleas, 
and  judgment  given  against  the  defendant,  who  brought  a 
writ  of  error,  which  was  argued  before  Holt,  C.  J.,  and 
two  other  judges  of  the  Court  of  Error,  when  it  was 
decided  that  the  bye-law  was  good  and  valid  in  all  respects, 
except  that  part  which  authorized  the  penalty  to  be 
recovered  by  the  Mayor  and  Corporation  in  their  own 
Court.  Hatsell  B.  said,  "This  action  is  brought  by  the 
Mayor  and  Commonalty  of  London,  in  a  court  holden 
before  the  Mayor  and  Aldermen,  and  the  record  says  that 
the  Mayor  and  Commonalty  of  London  came  before  that 
court,  that  is  the  Mayor  and  Commonalty  came  before  the 
Mayor  and  Aldermen,  so  that  the  Mayor  is  both  judge 
and  party,  a  thing  against  natural  justice.  And  this  I 
hold  to  be  error,  for  though  the  Mayor  be  not  sole 
plaintiff  nor  sole  judge,  yet  is  he  essentially  plaintiff  and 
judge,"  and  he  quoted  Hob.  87,  that  an  Act  of  Parliament 
against  natural  equity,  as  to  make  one  judge  in  his  own 
cause  would  be  merely  void.  Wood,  C.  B.,  fully  con- 
curred and  also  stated  that  the  objection  did  not  arise  from 
point  of  interest,  but  from  point  of  inconsistency,  for  an 
objection  from  point  of  interest  would  be  of  no  force,  for 
the  Mayor  has  no  greater  share  of  the  penalty  to  be 
recovered  than  even  the  party  defendant  himself  has. 
Holt,  C.  J.,  said,  "It  is  against  all  laws  that  the  same 
person  should  be  party  and  judge  in  the  same  cause  for 
it  is  manifest  contradiction,  for  the  party  is  he  that  is  to 
complain  to  the  judge,  and  the  judge  is  to  hear  the  party, 
&c.     And  what  my  Lord  Coke  says  in  Dr.  Bonham's  case, 
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(1)  18  far  from  any  extravagancy,  for  it  is  a  very 
reasonable  and  true  saying,  that  if  an  act  of  parliament 
should  ordain  that  the  same  person  should  be  party  and 
judge  or  which  is  the  same  thing,  judge  in  his  own  cause, 
it  would  be  a  void  act  of  parliament."  In  this  case, 
therefore,  it  appears  to  me  that  those  parts  of  the  City 
Bye-Law  (in  sections  22,  28)  which  purported  to 
authorize  the  Police  Court  to  adjudicate  upon  the  fine 
imposed  by  the  City  for  selling  liquor  without  the  license 
required  by  the  law  are  void ;  but  as  a  bye-law  may  be 
good  in  part  and  bad  in  part,  this  would  not  affect  the 
other  provisions  of  the  bye-law;  nor  would  it  exempt 
parties  from  the  fine,  because  I  think  the  fine  would  still 
be  recoverable  in  the  Supreme  Court,  but  this  point  does 
not  call  for  adjudication  in  the  present  case  and  I  do  not 
give  an  opinion  on  that  point. 

Henslet  J.  I  entirely  coincide  in  the  judgment 
delivered  by  the  Chief  Justice  before  whom  the  appeal 
was  heard. 

(1)    8  Coke. 
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Charles  Green  v.  Louis  S.  Green. 

Conttruction  of  WUi—*'3£iW  does  not  include  the  fee  in  the  soil 
under  the  mill-stream  and  dam^A  devise  to  testator's  wife 
fiiT  life,  and  at  her  death  to  be  divided  among  his  sons  and 
davghters  in  such  proportions  as  sh^i  should  by  will  direct, 
does  not  give  a  child  a  vested  remainder. 

S.  6.,  father  of  both  parties,  by  his  will  gave  a  mill  and  30  acres  of 
land  to  plaintiff.  Ail  the  remainder  of  his  real  and  personal  property 
he  gave  to  his  wife  for  life  and  at  her  death  to  be  divided  among  his 
sons  and  daughters  (except  plaintiff  and  another  son  otherwise 
provided  for),  In  such  proportions  as  ills  wife  should  by  will  direct. 
One  daughter,  Ann,  died  In  her  mother's  lifetime,  and  in  1872,  the 
mother  died  intestate,  without  having  exercised  the  power  of 
appointment.  Plaintiff,  on  testator^s  death,  went  into  occupation 
of  the  mill.  In  1873  the  dam  was  cari*led  away  by  a  freshet  and 
plaintiff  built  a  new  one  higher  up  In  the  bed  of  the  old  pond,  with 
a  pipe  to  carry  the  water  down  to  the  mllL  Defendants  then  built 
a  fence  below  the  old  dsm,  and  fenced  it  and  the  old  pond  off  from 
the  high  way  and  cut  the  pipe,  and  plaintiff  brought  this  action  for 
trespass.  The  Judge  told  the  jury  that  plaintiff  had  the  fee  simple 
of  the  land  under  the  pond  and  that  even  if  he  had  not,  yet  he  had 
a  right  to  build  the  dam  there,  and  plaintiff  got  a  verdict. '  On 
motion  for  a  new  trial  for  misdirection,  plaintiff  contended  (1)  that 
the  word  ^^mlir'  In  the  will  passed  the  fee  of  the  land  under 
the  mill  and  stream,  and  such  adjoining  land  as  was  necessary  for 
its  enjoyment  (2),  that  even  if  the  word  ^^mlir*  did  not  pass  the  fee, 
yet  that  Ann  had  a  vested  remainder  which,  at  her  death  and  the 
death  of  her  mother,  passed  to  her  next  of  kin,  of  whom  plaintiff 
was  one,  and  that,  therefore,  he  was  tenent  In  common  with 
defendant  to  the  extent  of  his  Interest  In  Ann's  share,  and  as  such 
had  a  right  to  place  personal  property  on  the  land  and  the 
defendants  had  no  right  to  destroy  It  when  there,  and  having  done 
so  are  liable  for  trespass. 

J/eld,  (Palmer  C.  J.  and  Hensley  J.)  that  the  word  "mill"  In  the  will 
did  not  pass  the  freehold  in  the  soil  under  the  mill  and  stream. 

2,  That  Ann  had  not  a  vested  remainder,  which  on  her  death  in  her 
mother's  lifetime  would  pass  to  her  next  of  kin. 

Motion  to  set  aside  verdict  for  plaintiff  in  trespass. 

31st  October,  1874. 

Mr.    Malcolm    McLeod    shews  cause;    Mr.   Hodgson 
follows. 

Longworth,  Q.  C,  contra. 
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4th  May,  1876. 

Palmeb  C.  J.  The  learned  Judge  who  tried  this  cause 
being  unavoidably  absent,  we  feel  considerable  disadvan- 
tage in  not  having  his  information  as  to  various  particulars 
brought  out  in  evidence  on  the  trial,  in  addition  to  his 
written  notes.  From  these,  however,  we  gather  all  that 
is  necessary  to  decide  the  application  for  a  new  trial,  and 
we  clearly  perceive  that  the  learned  Judge  had  not  formed 
any  decided  opinion  on  the  law  of  the  case,  having 
reserved  leave  for  the  defendant  to  move  to  set  aside  the 
verdict  and  enter  one  for  defendant,  if  the  Court  should 
be  of  opinion  in  favor  of  defendant  on  the  questions  at 
issue,  and  we  feel  fully  assured  that,  were  he  present  and 
heard  the  argument,  and  perused  with  deliberation  the 
various  authorities  bearing  on  the  case,  he  would  have 
come  to  the  same  conclusion  as  ourselves. 

The  plaintiff  contends  that  whatever  may  be  the  effect 
of  the  specific  devise  to  him  of  the  mill  and  the  adjoining 
thirty  acres  of  land  and  appurtenances  under  his  father's 
will,  still  that  he  has  a  legal  right,  as  tenant  in  common 
in  the  soil  of  the  locus  under  the  residuary  devise  in  the 
same  will  by  which  the  testator  (his  father)  devised  to  his 
wife  all  the  remainder  of  his  estate  both  real  and  personal, 
for  her  use  and  benefit,  for  the  support  of  the  rest  of  his 
children  during  her  life,  and  at  her  death  then  to  be 
divided  amongst  all  his  sons  and  daughters  (except  George 
and  Charles,  who  were  provided  for  as  above  mentioned) 
*<in  such  proportions  as  she  should  think  proper  to  direct 
by  her  will."  The  wife  having  died  without  exercising 
the  power  of  appointment  thereby  given  to  her,  and  there 
being  no  limitation  over  in  such  event,  the  lands  and 
tenements  under  the  residuary  devise  are  claimed  to  have 
come  by  implied  gift  to  *<  the  rest  of  the  testator's 
children,"  of  whom  Ann,  a  daughter,  was  one.  This 
daughter  died  intestate  and  unmarried,  after  the  testator's 
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death,  but  in  the  lifetime  of  her  mother,  and  the  plaintiff 
contends  that  Ann  would  take  a  vested  share  of 
the  lands  in  the  residuary  devise  and  given  impliedly  in 
common  by  the  testator  to  the  rest  of  his  children,  and 
that  he,  the  plaintiff,  as  one  of  Ann's  next  of  kin,  would 
inherit  a  share  of  her  undivided  share,  and  thus,  as  tenant 
in  common,  would  have  a  right  to  enter  upon  the  lands, 
erect  the  structure,  and  do  the  acts  which  are  charged  as 
trespass  to  the  soil.  In  opposition  to  the  claim  thus  set 
up  by  the  plaintiff,  the  defendant  contends  that  no  estate 
of  the  testator,  Spencer  Green,  ever  vested  in  his  daughter 
Ann  ;  that  she  having  died  in  the  lifetime  of  her  mother, 
who  made  no  appointment  at  any  time,  the  land  under 
the  said  residuary  devise  would  vest  only  in  those  children 
living  at  the  mother's  death,  and  Ann's  heirs  and  next  of 
kin  would  thereby  be  excluded  from  any  share  in  the 
implied  gift  of  the  estate  which  takes  effect  among  the 
children  at  the  mother's  death ;  thus,  therefore,  it  will  be 
necessary  to  inquire  whether  at  the  death  of  Ann  any 
interest  survived  to  which  her  representatives  would  be 
entitled  at  her  mother's  death. 

In  the  case  of  Butcher  v.  Butcher  (1),  Lord  Eldon 
observes  that  **  the  cases  upon  appointment  in  favor  of  a 
deceased  child  are  contradictory,"  and  certainly  whoever 
will  take  the  trouble  to  examine  into  them  will  very  soon 
perceive  the  truth  of  this  remark. 

Under  the  residuary  clause  in  question,  the  testator's 
widow  was  clothed  with  either  a  trust  or  a  power  to  divide 
the  estate  thereby  given.  If  it  were  a  mere  naked  power, 
the  daughter  Ann  would  not  take  the  share  intended  for 
her,  because  the  power  never  having  been  executed  by 
the  mother,  Ann's  right  as  devisee  in  i-emainder  would  be 
extinguished  at  her  death,  and  neither  she  nor  her  heirs 
would  be  entitled,  save  what  interest  or  share  she  could 
claim  as  one  of  the  heirs  or  next  of  kin  of  the  testator.  A 

(1)    9  Yes.  3S2. 
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Court  of  Equity,  much  less  a  Court  of  Law,  could  not 
remedy  the  non-execution  of  the  power.  Attending  to 
the  words  of  the  devise  in  ttie  present  case,  viz.,  ^*  and  at 
her  death  the  said  property,  both  real  and  personal,  to  be 
divided  amongst  all  my  sons  and  daughters  (except  George 
and  Charles,  &c.,)  in  such  proportions  as  she  shall  think 
proper  to  direct  by  her  will."  The  sons  and  daughters 
are  thus  expressly  mentioned  by  the  testator,  and  by 
implication  would  be  entitled,  after  the  death  of  the  wife, 
to  the  remainder  in  fee,  but  in  such  shares  or  proportions 
as  the  wife  in  the  sound  exercise  of  her  discretion  should 
ascertain  and  allow  to  each.  In  Cruise's  Digest,  232,  it 
is  said,  '^  the  question,  what  is  a  power  and  what  a  trust, 
is  sometimes  one  of  difficulty,  and  distinctions  between 
the  cases  are  very  refined."  In  Vanderzee  v.  Adorn  (1), 
it  is  laid  down  that  <<  the  power  of  distribution  is  given  in 
order  that  it  may  be  an  inequality  if  necessary.  It  is 
therefore  nothing  but  a  trust  in  the  party  to  discriminate 
how  much  each  ought  to  have  under  every  circumstance, 
that  ought  fairly  to  enter  into  his  consideration  and  with 
a  view  of  the  object  of  the  power  that  each  of  them  should 
receive  a  provision."  *•  Powers,"  says  Chief  Justice 
Wilmot  (2),  **are  never  imperative;  they  leave  the  act 
to  be  done  at  the  will  of  the  party  to  whom  they  are 
given.  Trusts  are  always  imperative,  and  are  obligatory 
upon  the  conscience  of  the  party  entrusted."  From  these 
and  many  other  authorities  to  which  we  have  referred,  we 
conclude  that,  in  the  residuary  clause  referred  to,  the 
testator's  widow  was  invested  with  a  trust  and  not  merely 
a  naked  power  This  trust,  however,  has  not  been 
executed  by  the  widow  in  her  lifetime,  nor  has  any  Court 
of  Equity  as  yet  supplied  the  omission  or  declared  in  what 
proportions  the  children  designated  by  the  testator  are 
entitled  to  the  property  intended  for  them.  But  the  still 
more  important  objection  to  the  claims  of  the  plaintiff  as 
one  of  the  representatives  or  next  of  kin  of  the  deceased 
(1)    4Ve8.  771.  (2)    WUnu  23. 
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devisee,  Ann,  is  the  feet  of  ber  having  died  in  the  lifetime 
of  her  mother  and  before  the  period  at  which  distribution 
of  the  residuary  estate  could  be  effected  by  any  testamen- 
tary' act  of  the  mother,  and  as  the  mother's  power  of 
distribution  or  apportionment  is  expressly  confined  to  an 
act  by  her  will,  operating  only  at  her  decease,  Ann,  at  this 
period  not  being  in  existence,  was  no  longer  an  object  of 
the  mother's  power  and  could  not  have  participated  in  any 
share  of  the  estate.  In  the  case  of  Kennedy  v.  JStngaion 
(1),  a  testatrix  devised  as  follows,-^** After  the  decease 
of  my  sister  Charlotte  Williams,  I  give  £500  to  my 
cousin  Ann  Rawlins,  for  her  life,  and  at  her  decease  to 
divide  it  in  portions  as  she  shall  choose  to  her  children, 
and  in  case  she  dies  before  me,  I  leave  the  same  to  be 
equally  divided  amongst  her  children,  after  the  decease  of 
my  sister  Charlotte  Williams."  The  testatrix  died  in 
1795.  Ann  Rawlins  had  four  children,  Wm.  Rawlins, 
Charlotte  Hawkesworth,  Jane  Walsh  and  Elisabeth  Ann 
Rainsford.  W.  Rawlins  died  in  1807,  and  after  his 
death  Ann  Rawlins  made  a  will,  by  which  she  appointed 
£250,  part  of  the  £500,  to  her  daughter  £.  A.  Rainsford, 
£100  to  C.  Hawkesworth  and  the  remaining  £150  to  Jane 
Walsh.  She  survived  her  daughter  £.  A.  Rainsford  and 
made  a  codicil  to  her  will,  which  however  did  not  affect 
the  sum  of  £250  appointed  to  her.  She  died  in 
November,  1812,  leaving  her  two  daughters  C.  Hawkes- 
worth and  Jane  Walsh  surviving  her.  C.  Hawkesworth 
died  subsequently.  The  Master  of  the  Rolls  decided  that 
the  power  given  to  Ann  Rawlins  being  to  divide  at  her 
decease  could  not  be  executed  in  favor  of  one  of  her 
children  who  died  in  her  lifetime,  it  must  be  for  the 
benefit  of  those  then  capable  of  taking  and  was  necessarily 
confined  to  children  in  existence  at  the  time  of  the 
mother's  death,  and  that  none  but  the  two  who  survived 
could  take  under  the  power.  The  claim,  therefore,  set 
up  for  the  representatives  of  the  deceased  child,  Mrs» 
(1)    2Jac.  &W.431. 
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Bainsford,  as  well  as  that  made  hy  the  represeotatiTes  of 
Charlotte  WilliaiDS,  (the  tenant  for  life)  was  rejected,  and 
it  was  decreed  that  the  two  survivors  therefore  were  alone 
entitled  to  the  whole  sum.  In  Falkner  v.  Lord  Wynford 
(1),  the  testator,  Robert  Taylor,  by  a  codicil  to  his  will, 
dated  12th  July»  1801,  gave  to  trustees  a  sum  of  stock 
upon  trust  to  pay  the  dividends  to  his  daughter  Bridget 
for  life,  and  after  her  decease  to  pay  both  principal  and 
interest  to  and  amongst  her  children,  as  she  should  by 
deed  or  will  direct ;  but  if  she  should  have  no  child  living 
at  her  decease,  or  all  should  die  before  attaining  the  age  of 
twenty-five  years,  then  over.  Bridget  died  without  having 
exercised  the  power  of  appointment,having  had  two  children 
one  of  whom  died  in  her  lifetime,  at  the  age  of  twenty-eight 
years,  and  tiie  other  survived  her  and  died  at  the  age  of  fifty- 
three  years.  It.  was  contended  on  behalf  of  the  plaintiff 
who  was  the  personal  representative  of  the  only  child  who 
had  survived  his  mother,  Bridget  Taylor,  that  he  alone 
was  entitled  to  the  whole  of  the  fund,  but  the  Vice 
Chancellor  remarked  that  in  this  case,  the  power  to  appoint 
is  by  deed  or  wilK  There  is  nothing  therefore  to  oblige 
the  tenant  for  life  to  suspend  her  judgment  as  to  the 
parties  who  shall  take  till  her  death,  and  he  referred  to 
the  case  of  WaUh  v.  WalUnger  (2),  where  it  is  decided 
that  those  children  only  could  take  in  default  of  appoint- 
ment, who  might  have  taken  under  the  appointment,  and 
that  where  the  power  has  been  to  appoint  by  will  only,  it 
has  been  decided  that  none  who  did  not  survive  the  donee 
of  the  power  would  take,  upon  the  ground  that  they  could 
not  have  taken  under  the  appointment,  but  in  the  case 
before  him  as  the  power  was  to  appoint  by  deed  or  will, 
he  decided  that  the  fund  should  be  divided  equally  betweeu 
the  plaintiff  and  the  representatives  of  the  other  sisters  who 
had  died  before  her  mother,  the  donee  of  the  power.  In 
Woodcock  v.  Renneck  (3),  the  testator,  William  Linton, 

(1)    15  L..  J.  Ch.  8.  (2)    2  Ru88.  &  Myl.  78. 

(3)    4Beav.  190. 
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who  died  in  1817,  by  his  will  devised  to  certain  trustees 
£1700,  4  per  eent.  consolidated  Bank  annuities  in  trust, 
**to  pay  the  yearly  dividends  thereof  to  Joseph  Christie 
and  Sarah,  his  wife,  during  their  lives,  and  the  life  of  the 
survivor  of  them,  and  after  their  decease  then  in  trust  to 
transfer  or  pay  over  the  said  stock  unto  their  children, 
in  such  shares  and  proportions  as  the  survivor  of  them  the 
said  Joseph  and  Sarah  by  his  or  her  last  will  shall  direct 
or  appoint."  Joseph  and  Sarah  both  survived  the 
testator.  Sarah  died  in  1820,  leaving  Joseph  surviving. 
They  had  three  children,  living  at  the  death  of  the  testator 
Linton,  namely:  Joyce  Linton  Christie,  Eleanor  who 
married  the  defendant  Rennick,  and  W.  L.  Christie,  who 
lived  only  eighteen  months.  Joyce  Linton  Christie,married 
the  plaintiff  Woodcock,  and  died  in  '1832.  Joseph 
Christie,  in  1833,  made  his  will  and  appointed  the  £1700, 
as  his  daughter  and  only  child  Eleanor  Bennick  should 
appoint  for  her  sole  use  and  benefit.  The  plaintiff, 
Woodcock,  in  right  of  the  said  Joyce  Linton,  his  wife, 
upon  the  decease  of  Joseph  Christie,  claimed  to  be 
absolutely  entitled  to  an  equal  moiety  or  at  least  one  third 
of  the  trust  fund.  The  defendant,  Rennick,  insisted  that 
after  the  death  of  Mrs.  Woodcock,  the  power  in  testator 
Linton's  will  enabled  Joseph  Christie  to  appoint  by  his 
will  the  whole  of  the  trust  fund  as  he  had  done ;  and  that 
even  if  the  appointment  was  invalid,  yet  as  Mrs.  Rennick 
was  the  only  child  living  at  the  death  of  the  Christies  she 
was  entitled  to  the  whole  of  the  fund.  The  Master  of  the 
Rolls  in  his  judgment  stated  that  'Hhe  plaintiff.  Woodcock, 
must  shew  he  took  a  vested  interest  in  the  fund,  otherwise 
it  was  immaterial  whether  the  power  was  executed  or 
not,"  and  decided  that  in  the  case  there  was  a  gift,  though 
not  an  express  gift,  to  the  children  of  the  Christies, 
subject  to  a  power  to  be  exercised  by  the  surviving  parent. 
The  testator  had  in  view  a  distribution  of  the  trust  fund, 
and  the  objects  of  the  power  were  children,  living  at  the 
death  of  the  survivor  of  Joseph  and  Sarah  Christie. 
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The  case  before  referred  to  of  Wahh  v.  WaUinger  (1), 
determiDes  very  clearly  the  point  raised  in  the  present 
case  respecting  the  interest  of  the  deceased  Ann  Green, 
daughter  of  the  testator,  Spencer  Green.  In  that  case 
the  testator  WaUinger  having  devised  certain  real  estate 
to  trustees  to  be  sold  to  pay  off  incumbrances  and  debts, 
devised  as  follows,  'Ho  pay  the  residue  thereof  unto  my 
wife,  Matilda  WaUinger,  to  and  for  her  own  use,  benefit 
and  disposal ;  trusting  that  she  will  thereout  provide  for 
and  maintain  my  family  and  particularly  my  only  son,  and 
at  her  decease,  give  and  bequeath  the  same  to  her  children, 
by  me,  in  such  manner  as  she  shall  appoint."  The 
testator  left  one  son  and  eight  daughters.  One  of  these 
daughters  died  in  the  lifetime  of  Mrs.  WaUinger,  the 
widow.  Mrs.  WaUinger,  had  by  her  will  made  an 
appointment  which  was  decided  to  be  void,  as  not  extend- 
ing to  all  the  objects  contemplated  by  the  testator,  and 
the  Master  of  the  Rolls  decreed  that  the  words  *'give  and 
bequeath"  in  the  testator's  will  were  testamentary,  and 
that  those  children  only  who  were  living  at  the  death  of 
the  donee  of  the  power  could  take  the  fund  in  question 
amongst  them. 

In  the  present  case  then  we  think  that  as  there  was  not 
in  the  will  of  Spencer  Green,  any  limitation  over  in 
default  of  appointment  by  his  wife,  and  no  appointment 
made  by  the  wife  in  her  lifetime,  the  property  in  the 
residuary  devise  referred  to  and  given  thereby  by  him  to 
his  wife  for  life,  would  at  her  decease  become  that  of  the 
testator's  children,  (except  George  and  Charles,  as 
excepted  by  the  testator  himself),  living  at  the  decease 
of  his  widow  the  tenant  for  life,  in  which  case  Ann,  not 
having  survived  her  mother  was  not  entitled  to  any  part 
or  share,  and  nothing  therefore  devolved  upon  her 
representatives. 

(1)    2  Buss.  A  Myl.  78. 
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Hevsley  J.  This  is  ao  action  of  Trespass^  tried  in 
Jnne  Term,  1874,  at  St.  Eleanor's,  before  bis  Honor, 
Mr.  Justice  Peters.  Although  originally  it  included  a 
question  of  assault,  this  was  afterwards  abandoned  and 
the  real  issues  involved,  and  on  which  the  verdict  was 
rendered,  and  which  have  formed  the  subject  matter  for 
consideration  on  this  motion,  to  set  aside  the  verdict 
relating  to  trespass  on  land,  by  erecting  a  fence,  and  by 
cutting  and  sawing  lumber,  and  a  wooden  pipe  connected 
with  a  mill  or  mill-dam,  the  rights  relating  to  which, 
were  the  real  objects  of  the  suit. 

The  verdict  given  by  the  Jury   was  as  follows : — 

**We  find  the  defendant  guilty  and  assess  the  damages 
for  trespass  on  the  dam,  $99.  And  fur  erecting  the  fence 
the  further  sum  of  $1. 

It  is  a  matter  of  regret  that  the  Judge,  Mr.  Justice 
Peters,  who  tried  the  case,  was  absent  when  the  applica- 
tion for  a  new  trial  was  argued,  and  still  remains  so, 
because  had  he  been  here  the  Court  would  have  been  saved 
the  real  difficulty  which  in  his  absence  they  have  felt,  in 
arriving  at  a  full  and  satisfactory  detail  of  some  of  the 
evidence  given,  on  at  least  one,  of  the  most  important  points 
involved  in  the  case,  and  which  the  actual  presence  of  the 
Judge  would  more  readily  have  supplied.  However,  a 
perusal  of  his  notes  and  of  those  of  the  Counsel  upon  both 
sides,  taken  at  the  trial,  have  been  found  to  furnish 
sufficient  data  upon  which  to  base  a  decision. 

The  circumstances  of  the  case  so  far  as  it  is  necessary 
now  to  refer  to  them,  appear  to  have  been  as  follows  : 

Spencer  Green,  the  father  of  the  plaintiff,  at  the  time  of 
his  death  owned  two  hundred  acres  of  land,  near  St. 
Eleanor's,  on  Lot  17,  on  which  he  had  built  a  mill  (a 
stream  running  through  the  land  by  which  the  mill  was 
worked).  He  executed  his  will  under  date  of  8th  of 
April,  1848,  and  by  it  gave  to  his  eldest  son  George  and 
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his  heirs,  eighty  acres  of  land,  more  or  less,  being  the 
western  half  of  the  block  of  land  on  which  he  then  resided, 
which  block  contained  about  200  acres,  the  words  of  the 
Will  then  succeeding  are  as  follows,  *'but  the  mill  and 
^^about  30  acres  is  to  be  deducted  out  of  the  200  acres,  said 
«<30  acres  being  on  the  western  side  of  the  road  from  St. 
''Eleanor's  to  the  Shore  of  Bedeque,  and  I  give  and 
^'bequeath  to  my  son  Charles  (the  plaintiff)  and  his  heirs 
^'the  mill  and  the  30  acres  above  named  and  described,  as 
« 'being  on  the  western  side  of  the  road  from  St.  Eleanor's 
^'to  Bedeque  Shore.  All  the  remaioder  of  my  estate, 
''real  and  personal,  I  give  to  my  wife,  for  her  use  and 
* 'benefit,  and  for  support  of  my  children  during  her  life, 
"and  at  her  death  the  said  property,  real  and  personal,  to 
"be  divided  amongst  all  my  sons  and  daughters,  except 
"George  and  Charles,  who  are  provided  for  as  above,  in 
^'such  proportions  as  she  shall  think  proper  to  direct  by 
"her  Will." 

After  Testator's  death  Charles,  the  plaintiff,  went  into 
occupation  of  the  30  acres  devised  to  him  aud  of  the  mill, 
and  worked  the  latter  till  a  short  time  before  the  action 
was  brought. 

In  1873  a  freshet  carried  away  the  mill-dam ;  instead  of 
repairing  it  the  plaintiff  built  a  new  mill-dam  a  little 
further  up  the  land  in  the  bed  of  the  old  mill-pond,  inside 
of  the  old  mill-dam,  with  pipes  extending  to  carry  the 
water  to  the  new  site  by  a  run. 

The  new  building  appears  to  have  projected  somewhat 
beyond  the  dam.  The  defendants  cut  it  and  the  pipe 
which  led  the  run  of  water. 

This  was  one  of  the  acts  of  Trespass  complained  of. 

When  in  1873  the  freshet  broke  the  old  dam,  the  de- 
fendants (as  plaintiff  alleges)  built  a  fence  below  the  old 
dam  and  fenced  it  and  the  old  pond  from  the   highway, 
as  well  as  a  kiln  which  the  plaintiff  had,  about  twelve  or 
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fifteen  years  previously,  put  up  in  connection  with  the 
mill  as  its  owner.  It  appeared,  too,  that  between  the  old 
mill  and  this  kiln  there  was  a  narrow  passage  where  horsea 
and  carts  going  with  grist  to  the  mill  had  always  since 
the  mill  was  built  been  used  to  stand. 

So  far  as  I  have  been  able  to  gather  from  a  very  careful 
perusal  of  the  evidence,  as  recorded  on  the  Judge's  notea 
and  the  notes  of  the  Counsel  on  both  sides  at  the  trial,  it 
appears  to  me  that  this  fence  which  the  defendants  put  up, 
although  it  cut  off  the  kiln  from  the  road,  did  not  cut  the 
mill  off  from  the  road,  although  it  certainly  ran  across  the 
narrow  passage  to  which  I  have  just  alluded,  where  the 
horses  and  carts  used  to  ataud.  On  the  part  of  the 
defendants,  however,  it  was  alleged  that  this  fence  was 
not  put  up  by  them  as  any  claim  of  right  against  the  old 
mill  and  dam,  but  simply  to  prevent  cattle  from  going  on 
their  land,  to  which  act  they  were  driven  by  the  plaintiff's 
illegal  act  in  abandoning  the  old  mill-dam  and  moving 
further  up  the  stream. 

However,  the  erection  of  this  fence  was  the  other  act 
of  Trespass  complained  of. 

It  appeared  also  that  one  of  Testator's  daughters,  Ann, 
died  unmarried  and  intestate  in  her  mother's  lifetime,  and 
that  the  mother  herself  died  intestate  in  1872,  not  having 
made  any  direction,  by  Will  or  otherwise,  appointing  the 
Testator's  property,  or  proportioning  it  among  his  sons 
and  daughters. 

The  grounds  of  the  application  to  set  aside  the  verdict 
and  grant  a  new  trial,  or  enter  a  non-suit,  were  : 

1st.  For  mis-direction  in  telling  the  Jury  that  plaintiff 
had  the  fee  simple  of  the  soil  under  the  mill-pond. 

2nd.  For  mis-direction  in  telling  the  Jury  that,  whether 
plaintiff  had  right  to  the  land  or  not,  he  had  a  right  to 
build  the  dam  and  mill  where  he  did. 
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3rd*  That  the  verdict  was  against  evidence  qb  regards 
the  fence. 

On  the  part  of  the  plaintiff,  it  is  contended  that  the 
Judge's  directions  were  right  in  all  respects. 

1st.  Because  it  is  argued  that  the  word  <*Miir'  in  the 
Will  is  sufficiently  comprensive  to  give  to  the  plaintiff 
the  fee  simple  of  the  land  under  the  stream  and  under  the 
mill,  and  such  land  round  the  mill  as  may  be  necessary 
for  its  enjoyment,  as  the  mill-yard  or  horse  stand  as  it  is 
called. 

2nd.  That  if  the  freehold  under  the  stream  did  not  pass 
to  plaintiff,  they  contend  that  **AnnV'  share  or  interest 
was  a  vested  one,  and  at  her  death  and  death  of  the 
mother,  passed  to  her  next  of  kin,  of  whom  the  plaintiff, 
Charles,  is  one ;  therefore,  that  be  was  tenant  in  common 
with  the  defendants  to  the  extent  of  his  interest  in  Ann's 
share,  had  a  right  to  place  personal  property  on  the  land, 
and  defendants  had  no  right  to  destroy  it  when  placed 
there,  and  having  done .  so  are  consequently  liable  in 
trespass,  and  the  verdict  on  that  ground  should  be 
sustained. 

Numerous  authorities  for  and  against  both  of  these 
positions  were  referred  to  on  the  argument,  all  of  which 
have  received  our  careful  consideration. 

The  first  point  to  be  disposed  of  is  the  meaning  of  the 
word  *<  Wiir  in  the  context  in  which  it  stands  in  the  Will, 
and  what  interest  in  the  land  or  right  of  property  therein 
it  gave  to  the  plaintiff. 

In  Shepherd's  Touchstone,  (1)  it  is  thus  laid  down: 
«*When  anything  is  granted,  all  the  means  to  attaining  it 
and  all  the  fruits  and  effects  of  it  are  granted  also,  and 
shall  pass  inclusive,  together  with  the  thing  by  the  grant 
of  the  thing  itself,  without  the  words,  cum  pertinerUitSf 
or  any  such  like  words." 

(1)    89. 
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That  is,  all  things  necessary  are  granted.  <«By  the 
grant  of  a  ground  is  granted  the  way  to  it  (t.«.,  all  usual 
ways,  and  unless  there  be  an  usual  way  then  a  way  of 
necessity  will  pass.") 

<*By  the  grant  of  mills,  the  waters,  flood-gates  and  the 
like,  that  are  of  necessary  use  to  the  mills  pass.** 

In  Washburn,  on  real  property,  (1)  it  is  laid 
down  in  reference  to  a  case,  decided  that  the  words 
paper  mill  with  all  machinery  and  appurtenances"  to  the 
mill  had  been  held  to  pass,  all  the  land  under  the  mill,  and 
necessary  for  the  use  of  it  and  commonly  used  with  it  as 
parcel  thereof. 

Also  it  was  decided  in  Thompson  vs.  Baiiks^  (8) 
that  the  grant  of  a  *<miir'  carried  the  use  of  the 
water  by  which  it  is  worked,  the  flood-gates,  dam 
and  all  things  necessary  for  ifs  use,  as  well  as  the  soil  and 
freehold  of  the  land  on  which  it  stands,  and  that  oyer 
which  it  projects,  and  such  grant  may  embrace  the  land 
adjoining  it,  which  is  necessary  for  its  use,  and  is  actually 
used  with  the  mill.  It  would  include  also  a  right  to  build 
and  maintain  a  dam. 

In  the  case  of  Bartholomew  vs.  Edwards^  (3) 
referred  to  also  in  3,  Washburn,  R.  P.  (4)  it  was 
decided  that : 

<'The  grant  of  a  certain  parcel  of  land  with  a  description 
of  the  same,  together  with  a  mill-house,  mill-dam,  races, 
water-courses  and  other  appurtenances,  did  not  pass  the 
soil  and  freehold  of  the  land  flowed  by  the  mill  pond.** 

The  grant  of  a  <<mill-site"  or  a  mill  priyilege  has  been 
held  to  carry  the  land  itself,  with  the  use  of  the  water  and 
appendages  belonging  to  the  mill. 

There  have  been  other  decisions  on  this  point,  but  those 
to  which  I  have  referred  are  sufficient  on  the  present 
occasion.     I  have  not  been  able  to  find  any  case  in  which 

(1)  Vol.  3  336.  (3)    1  Houston,  25. 

(2)  43  N.  H.  Reps.  640.  (4)    342. 
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it  has  been  held  that  the  term  *<miir  ever  was  held  to 
pass  the  soil  of  the  land  flowed  by  the  mill  pond  or  any- 
thing more  extensive  than  the  use  of  the  water  itself. 

On  consideration  of  all  the  cases,  I  am  of  opinion  that 
the  direction  to  the  jury  in  this  case,*  that  by  the  word 
^^miir  the  plaintiff  took  the  fee  simple  of  the  soil  under 
the  pond  was  incorrect,  and  that  its  effect  was  simply  to 
pass  the  mill  itself,  the  soil  and  freehold  of  the  land  on 
which  it  stood  and  over  which  it  projected,  the  land  and 
buildings  adjoining  and  necessary  for  its  use,  and  used 
with  it  by  the  testator  (when  he  died)  passed.  He  will 
also  have  a  right  to  rebuild  and  maintain  the  flood-gates 
or  dam,  on  the  same  site  on  which  they  originally  stood, 
and  for  this  purpose  to  stand  upon  and  labor  off  the  soil 
immediately  adjoining. 

But  he  would  have  no  right  to  change  the  position  of 
the  dam  or  mill,  and  construct  it  further  up  the  stream  or 
make  any  part  of  it  project  over  more  than  the  original 
structure  did. 

The  soil  under  the  stream  would  not  pass  to  him,  but 
the  use  of  the  water  would,  and  also  the  use  of  all  usual 
or  necessary  ways  to  the  mill  and  premises,  such  as  that 
referred  to,  in  this  case  from  the  highway. 

In  my  opinion  independently  of  the  the  cases  decided, 
to  which  I  have  referred,  and  which  appear  to  me  to  be 
decisive  on  the  point,  I  think  any  other  conclusion  would 
be  absurd,  or  at  all  events  highly  inconvenient,  and  can 
hardly  be  supposed  to  be  contemplated  by  the  testator. 
If  it  could  be  held  that  the  plaintiff  had  a  right  to  the  soil 
under  the  mill  pond,  or  in  respect  of  that  or  any  other 
right,  that  he  was  entitled  to  remove  his  mill  to  or  con- 
struct a  new  one,  on  any  part*  of  it  say,  as  in  this  case, 
further  up  the  stream,  it  would  be  quite  subversive  of 
all  certain  or  useful  right  of  enjoyment,  which  the 
defendants  were  certainly  entitled  to  in  the  adjoining  farm 
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or  land.  The  right  to  build  a  mill  on  a  new  site  would 
necessarily  carry  with  it  the  right  to  new  ways  of  access 
from  the  highway,  to  the  soil  of  the  land  on  which  the 
new  mill  might  bo  placed,  and  of  a  sufficient  yard  for 
buildings,  Ac,  to  adjoin  it,  a  dangerous  and  capricious 
construction,  which  I  think  there  is  no  warranty  in  any 
authority  which  I  have  seen  to  make. 

The  second  point  that  Ann's  was  a  vested  estate  and 
passed  on  her  death  and  the  death  of  her  mother  to  the 
plaintiff,  with  others  as  tenants  in  common,  and  therefore 
that  defendants  were  trespassers  for  interfering  with 
plaintiff's  property,  placed  as  it  is  alleged  in  the  exercise 
of  his  right  as  a  tenant  in  common  on  the  land  in 
question  entered  largely  into  the  arguments  of  Counsel  at 
the  hearing  of  this  application,  and  involves  a  point  of 
much  interest  and  importance  and  the  consideration  of  a 
vast  number  of  cases  decided  within  the  last  lOU  years. 

The  plaintiff's  Counsel  contend  that  Ann's  was  a  vested 
remainder  and  went  to  her  next  of  kin,  as  the  mother 
made  no  appointment,  and  they  cited  Hawkins  on  Wills, 
( 1 ) ,  to  prove  that  where  there  are  certain  objects  of  an 
appointment  made — if  the  appointment  is  not  exercised — 
the  estate  is  divisible  among  all  objects  equally;  a 
proposition  doubtless  correct,  if  all  the  objects  of  a  power 
of  appointment  are  living  at  the  time  when  that  power 
could  or  might  be  exercised.  This  position  involves  a 
consideration  of  the  doctrine  of  gifts  by  implication 
originally  founded  on  the  case  of  Brown  vs.  HiggSy  (2) 
Burrough  vs.  PhilcoXy  (3 ) ,  where  the  rule  is  laid  down  thus : 

If  real  or  personal  estate  be  given  to  or  for  the  benefit  of 
such  of  certain  objects  as  A.  shall  appoint,  or  for  the  benefit 
of  certain  objects  in  such  proportions  as  A.  shall  appoint, 
and  if  there  is  no  gifb  in  default  of  appointment,  if  the 
power  of  selection  or  distribution  be  not  exercised,  the 

(1)    67.  (2)    4  Vesey  707,  8  Idem.  661. 

(3)    6My.  Cr.  73. 
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gift  19  not  void  for  uncertainty,  but  the  property  is  held 
divisible  among  all  the  objects  of  the  power  equally,  and 
in  this  respect  it  will  be  found  in  the  cases  that  a  wide 
distinction  is  drawn  between  powers  of  appointment 
which  are  to  be  exercised  by  Deed  or  those  which  are  to 
be  exercised  by  Will  only  or  at  a  given  period  only. 

In  the  case  of  a  Deed  the  estate  is  vested  because  the 
power  is  capable  of  immediate  execution,  and  it  is  held 
that  the  contemplated  objects  of  a  testator's  gift  in  such  a 
case  are  those  who  are  living  at  his  death,  in  whom  at 
once  it  vests.  See  Falkner  vs.  Wynford.  (1).  But 
if  the  power  of  appointment  is  not  to  arise  until  a 
given  period,  no  object  can  take  under  the  rule  in  Brown 
vs.  Biggs  who  die  before  that  period.  Thus,  if  the  gift 
be  to  A.  for  life  and  after  his  death  to  his  children,  as  he 
shall  by  Will  only  appoint,  children  dying  in  the  life-time 
of  A.  are  excluded,  and  so  it  was  decided  in  the  case  of 
WdUh  vs.  WallingeTy  (2),  and  Kennedy  vs.  Kingston^ 
(3).  So  where  the  testator  devised  his  real  estate  to  his 
wife  for  life,  and  after  her  death  directed  that  her  brother 
should  divide  the  estate  among  the  children  as  they 
should  attain  21,  and  the  children  all  died  in  the  lifetime 
of  testator's  widow,  it  was  held  that  in  the  event  the  estate 
was  undisposed  of,   Halfhead  vs.  Shepherd^  (4;. 

An  implied  gift,  as  in  this  case,  arises  where  propertv 
is  given  to  a  person  for  life,  and  after  his  or  her  decease 
to  such  children,  &c.,  or  other  defined  objects  as  he  or  she 
shall  appoint.  Where  there  is  no  gift  over  to  these 
objects  in  default  of  appointment  such  a  gift  will  be 
implied,  the  presumption  being  that  the  testator  could  not 
have  intended  the  objects  of  the  power  to  be  disappointed 
of  his  bounty  by  the  neglect  of  the  donee  to  exercise  such 
power  in  their  favor.     1  Jar.  Wills,  514. 

But  gifts  arising  by  implication  from  a  power  of  selec- 
tion or  distribution  applies  to  the  persons  who  are  objects 

(1)  16L-T.  Ch.8.  (3)    2J.  &W.431. 

(2)  2R.  &My.  78.  (4)    28LJ.Q.B.248,5Jur.N.S.  1162. 
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of  the  power  and  to  them  only,  and  consequently  if  the 
appointment  is  to  be  testamentary  the  gift  takes  effect  in 
favor  of  the  objects  living  at  the  decease  of  the  donee,  to 
the  exclusion  of  anyone  who  may  have  died  in  his  lifetime, 
and  who,  of  course,  could  not  have  been  made  objects  of 
an  appointment  by  Will;  and  so  it  was  decided  in  the 
eases  of  Walsh  vs,  WaUingery  Kennedy  vs.  Kingston^ 
Woodcock  vs.  Benwick,  (1)  Winn  vs.  Fenwick,  (2)  all  of 
which  cases  are  collected  in  1  Jarenceer  on  Wills,  516^ 
and  Hawkins  on  Wills,  61,  and  approvingly  adopted. 

In  the  case  of  Woodcock  vs.  Renwick^  the  testator,  J. 
L.,  bequeathed  inter  alia  as  follows : 

«<As  to  the  sum  of  £1,700 — consolidated  4  per  cent, 
bank  annuities — in  trust  to  pay  the  yearly  annual 
dividends  thereof  to  Joseph  Christie  and  Sarah,  his  wife, 
during  their  lives  and  the  life  of  the  survivor,  and  after 
their  decease  then  in  trust  to  transfer  or  pay  over  the  said 
stock  unto  their  children  in  such  shares  and  proportions 
as  the  survivor  of  them,  the  said  J.  Christie  and  Sarah,  his 
wife,  by  his  or  her  last  Will  shall  direct  or  appoint/' 
Testator  died.  Executors  proved  the  Will  and  invested 
£1,700,  as  directed.  J.  Christie  and  Sarah,  his  wife, 
had  three  children  only  living  at  testator's  death,  viz., 
J.  L.  C.  (since  deceased),  £.  C.  (who  afterwards  became 
E.  R.,  wife  of  J.  T.  R.)>  and  W.  L.  C,  who  died  when 
only  a  few  months  old.  *  J.  L.  C.  after  inter-married  with 
C.  R.  W.,  and  died  intestate,  when  C.  R.  W.  became  her 
administrator.  Afterwards  Sarah  Christie  died,  leaving 
her  husband,  J.  C,  surviving,  and  he  by  his  Will 
appointed  the  Trust  Fund  as  his  daughter,  E.  R.,  should 
appoint,  notwithstanding  her  coverture.  The  hill  being 
filed  by  C.  R.  W.  as  the  legal  personal  representative  of 
his  deceased  wife,  it  was  held  that  the  power  given  by  the 
Will  of  J.  C.  was  well  executed  in  favor  of  E.  R.,  and  that 
the  objects  of  the  power  were  children  living  at  the  death 

(1)    4  Beav.  190  (2)    14  Beav.  436. 


of  the  survivors  of  Joseph  apd  Sarah  Christie,  and  as  £• 
R.  was  the  qnly  survivor  at  that  time,  she  was  entitled  to 
have  the  power  executed  in  her  favor. 

In  Walsh  vs.  WaUinger  the  circumstances  were,  that 
Mr.  John  Wallinger  by  his  Will  devised  his  real  estate 
to  trustees  to  sell  and  pay  expenses  and  incumbrances* 
and  to  pay  the  residue  to  his  wife,  Matilda  Wallinger,  to 
and  for  her  own  use,  benefit  and  disposal,  trusting  that 
she  will  thereout  provide  for  and  maintain  my  family,  and 
particularly  my  only  son,  and  at  her  decease  give  and 
bequeath  the  same  to  her  children  by  me  in  such  manner 
as  she  shall  appoint* 

The  power  being  to  "will  and  bequeath"  was  held  to  be 
a  power  which  could  be  exercised  by  Will  only,  and  that 
in  default  of  appointment  (as  in  the  present  case)  those 
parties  alone  took  who  were  alive  at  the  time  of  the  death 
of  the  donee  of  the  power. 

The  Master  of  the  Rolls,  in  delivering  judgment  in  this 
case,  said : 

'•The  words  are  *give  and  bequeath,'  and  these  clearly 
imply  a  gift  by  Will ;  the  effect  therefore  is  that  only  those 
childreu  can  take  who  were  living  at  the  death  of  the 
donee  of  the  power.  If  the  words  'give  and  bequeath' 
are  testamentary,  as  I  am  clearly  of  opinion  they  are, 
those  children  only  who  were  living  at  the  death  of  the 
donee  of  the  power  can  take  this  fund  amongst  them." 

The  case  of  Winn  vs.  Fenwicky  (1)  is  equally  strong 
on  the  same  point. 

The  only  case  which  I  have  been  able  to  find  to  the 
contrary  of  this  position  is  that  of  Reade  v.  HeadCy 
(2)  where  it  was  allowed  that  where  one  of  four 
objects  of  appointment  died  before  any  appointment 
made    (by   will),  and   the   appointment   was  afterwards 

H)     18  L.  I.  Eq.  337  B.  11  Beav.    (2)    5  Ves.  744  8  Term  Rep.  48. 
438. 
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made  of  three-fourths  of  the  estate  to  three  of  the  objects , 
that  the  remaining  one-fourth  was  vested  in  a  child  of 
the  deceased  object »  or  rather  that  it  had  been  a  vested 
estate  in  the  deceased  object  and  passed  on  his  death  to 
his  child.  This  decision  if  of  authority  would  be  in  favor 
of  the  plaintiff's  claim  in  this  case,  but  the  point  really 
appears  to  have  been  very  little  argued  or  contended 
about,  and  in  the  case  of  Butcher  vs.  Butcher ^  (1) 
Lord  Eldon  questioned  the  correctness  of  the  decision 
in  this  case  of  Beade  vs.  Beade^  on  the  point  of 
vesting  of  the  one-fourth  in  deceased  object.  Moreover 
the  long  subsequent  decisions  to  which  I  have  alluded, 
appear  to  me  to  have  over-ruled  this  case  even  if  it  was 
decided  solemnly  on  the  point  to  which  I  have  alluded. 

I  therefore  hold  that  Ann  Green  took  no  vested  estate 
under  her  father's  will,  and  that  as  she  died  in  her 
mother's  lifetime  those  children  of  Spencer  Oreen  who 
were  living  at  Mrs.  Oreen's  death,  and  they  only  (except- 
ing always  George  and  Charles  Green)  take  the  estate 
by  implication. 

In  the  view  of  the  case  which  I  have  thus  taken 
respecting  the  effect  of  the  word  ''mill"  and  the  nature  of 
the  estate,  which  under  the  will  I  have  concluded,  the 
several  parties  respectively  take,  I  am  of  opinion  that  the 
verdict  so  far  as  relates  to  $99,  cannot  be  sustained. 

As  regards  the  residue  of  the  verdict  being  for  $1  on 
account  of  the  erection  of  the  fence  by  the  defendant,  it 
appears  to  me  that  it  also  hinges  on  the  other  questions 
discussed,  and  was  only  another  branch  of  the  contest 
respecting  the  mill  rights,  for  if  as  plaintiff  alleges,  he 
was  entitled  to  occupy  a  new  mill  site,  then  would  he  be 
entitled  still  to  retain  the  old  one  and  the  old  yards, 
would  he  be  entitled  to  occupy  both?  but  whether  or  no, 
I  think  the  questions  are  too  much  mixed  to  allow  of  one 
part  of  the  verdict  standing  without  the  other  involving 

1  V.  &  B.  92. 
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the  real  matter  in  dispute,  and  it  would  be  but  right  under 
these  circumstances  that  the  verdict  should  be  entirely 
9et  aside,  and  a  new  trial  granted  without  costs  either 
way,  and  the  parties  can  then  with  a  knowledge  of  their 
rights  as  defined  by  the  judgment  of  this  Court  further 
proceed  with  the  case  before  another  jury,  or  compromise 
ity  which  as  the  parties  are  I  understand,  brothers,  is  very 
much  to  be  desired. 

The  rule,  therefore,  for  setting  aside  the  verdict  in  this 
case,  and  granting  a  new  trial,  is  hereby  made  absolute 
without  costs  either  way. 
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In  Rr  ?hrlan  t.  Hos^. 

iir  chambbrs. 

Mandamus  tb  J,  P.~-MdfidamU$  io  compel  J.  P  lo  tatt 
mating  of  inhabitants  qf  School  District  to  grant  Tavern 
License,  when  boundaries  of  School  are  not  dtfined—J,  P 
may  take  judicial  notice  of  the  unfitness  of  applicant  for 
Tavern  License. 

IStta  Mtfreb,  1875. 

In  the  matter  of  the  application  of  Jlim^s  t^belan  Xb 
compel  James  Ross^  a  J.  P.  for  Queen's  County,  to  call  a 
meeting  of  the  householder^  of  the  Mount  Stewatt  District 
North  to  ascertain  whether  the  said  Janoies  Phelan  shall 
get  a  certificate  to  enable  him  to  get  a  Tavern  License  or 
whether  he  will  not. 

Henslet  J.  It  does  not  appear  from  the  affidavits 
whether  Mount  Stewart  District  North  has  ever  been 
legally  constituted  and  registered  as  a  School  District,  or 
what  are  its  boundaries,  if  it  has  so  been. 

It  was  conceded  on  the  hearing  that  at  all  events  no 
site  for  a  school  house  has  ever  been  fixed  upon  or 
obtained  in  such  alleged  district,  and  that  no  school  house 
has  been  built  in  it. 

On  application  and  search  at  the  office  of  the  Board  of 
Education,  which  it  was  agreed  I  should  make,  I  find  that, 
although  certain  boundaries  of  a  new  School  District  at 
North  Mount  Stewart  have  been  defined  and  agreed  to  by 
the  Board  and  ratified  by  the  Lieut.  Governer  in  Council, 
that  it  remains  yet  unregistered  and  in  an  incomplete 
state,  because  no  school  site  has  been  obtained  and  con- 
veyed under  the  Statute.  In  reality,  Mount  Stewart 
District  North  is  not  as  yet  an  established  district,  but 
only  a  contemplated  one. 

In  order  to  compel  the  Magistrates  to  call  a  meeting  of 
the  resident  householders  in  Mount  Stewart  District  North 
it  was  necessary  to  show  that  such  a  district  was  ia 
existence  and  operation.  In  this  there  is  a  conOpIete 
failure,  therefore  on  this  ground  alone  the  application 
must  be  discharged. 
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Again,  supposing  h  me^tiog  to  bate  been  ballad 
presntnably  df  householders  resident  within  thd  boundaries 
of  the  district^  as  alleged  to  bd  by  James  Phelan,  no  action 
could  ebsue  unl^sb  a  majority  of  them,  *«qualified  to  Tbte 
for  School  Trustees  in  the  School  District,'*  should  be 
present  and  desirbti^  of  having  it  done. 

Now,  no  qualification  or  right  to  elect  School  Trustees 
arises  (sde  EducationAct,  31  Vic,  cap.  ri,  sec.  62)  until 
a  sqhoolhouse  has  been  provided.  The  words  are ;  ''The 
inhabitants  of  a  School  District  who  shall  have  provided 
a  Bchoolhouse  therein  id  confortnity  with  this  Act,"  (and 
they  only)  are  empowered  to  appoint  trustees. 

As  in  this  case,  no  schoolhouse  whatever  has  been 
provided,  no  body  *'  qualified  to  vote  for  School  Trustees'' 
exists,  whose  members  Mr.  Ross  can  call  together. 

On  this  ground,  too,  the  application  fails,  as  also  on  the 
impossibility  in  the  absence  of  a  schoolhouse  of  one  of  the 
notices  calling  the  meeting  being  posted  on  the  schdol 
house,  which  the  32nd  section  of  the  Liquor  Licence  Act, 
34  Vic,  cap.  10,  requires  to  be  done. 

I  do  not  think  that  (as  argued  by  the  counsel  for  Mr. 
Boss,  the  Magistrate,)  it  was  necessary  on  asking  him  to 
call  the  meeting  to  satisfy  him  that  the  applicant  had 
proper  accommodations  for  a  tavern,  or  to  produce  a 
certificate  of  his  good  moral  character,  as  I  hold  these  to 
be  required  only  after  a  meeting  approving  of  the  estab- 
lishment of  a  tavern  has  been  held,  and  the  applicant 
goes  to  the  Col.  Secretary's  office  to  apply  for  his  license, 
but  I  do  think  that  whereas  in  this  case  it  has  been  proved 
(without  denial)  that  Mr.  James  Phelan,  holding  the 
office  of  a  Magistrate  of  Queen's  County,  sworn  in  as  such, 
bound  by  his  office  (and  his  oath)  to  respect  and  maintain 
the  laws  of  the  country,  nevertheless  has  repeatedly 
broken  them  and  been  fined  for  selling  liquor  contrary  to 
law  and  without  license,  and  that  before  Mr.  Boss  himself. 
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that  he  (Mr.  Ross  as  a  Justice  of  the  Peace)  would  on 
that  ground  alone  have  been  justified  in  refusing  to  call 
the  meeting,  which  must  have  resulted  in  nothing 
ultimately,  as  it  cannot  be  supposed  that  under  such 
circumstances  any  certificate  of  good  moral  character 
could  possibly  at  the  end  be  forthcoming.  Certainly  I,  as 
a  Judge  of  this  Court,  would  refuse  to  put  in  operation 
its  process  in  such  a  case  as  this,  in  favor  of  a  party  who 
has  conducted  himself  as  the  applicant  in  this  case  has,  I 
regret  very  much  to  see,  done. 

There  were  other  points  of  objection  taken  to  which  I 
need  not  now  advert,  as  the  grounds  to  which  I  have 
already  alluded  are  in  my  judgment  amply  sufficient  to 
lead  me  to  make  an  order  discharging  this  application  with 
costs  against  James  Phelan. 

I  regret  te  say  also  that  I  have  concluded  it  to  be  my 
duty,  in  conjunction  with  the  Chief  Justice,  to  lay  the 
circumstances  of  this  case  before  His  Honor  the  Lieut. 
Governor  in  relation  to  the  conduct  of  Mr.  James  Phelan 
as  a  Justice  of  the  Peace. 

Application  refused. 
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Jurisdiction  of  County  Court-^Uxcea^^Damages  arising  out  of 
transactions  exceeding  |150. 

When  fcranBactions  exceed  $150  in  amount  and  no  balance  has  been 
stmck  and  acknowledged  the  County  Court  has  no  Jurisdiction. 

26th  October,  1875. 
Appeal  from  County  Court. 
Mr.  Hodgson  for  Appellant  (Gillis). 
Mr.  Davies  for  Respondent  (Dodd). 

30th  October,  1875. 

Peters  J. — ^In  this  case  the  plaintiff,  an  auctioneer, 
held  a  sale  and  different  parcels  of  goods  amounting  in  the 
whole  to  $180  were  knocked  down  to  defendant.  By  the 
terms  of  sale  purchasers  to  the  amount  of  one  hundred 
dollars  were  to  pay  by  an  approved  note  at  four  months,  and 
on  failure  to  do  so  the  goods  were  to  be  resold  at  their  cost. 
The  defendant  proposed  to  give  his  brother  as  security, 
but  plaintiff  refused  him  as  unsatisfactory,  and  resold  the 
goods  at  a  loss  of  $50,  for  which  amount  judgment  has 
been  given  against  him  in  the  County  Court.  The 
judgment  is  appealed  from  on  the  ground  of  want  of 
jurisdiction.  The  9th  section  of  the  County  Court  Act 
enacta  ''that  the  Court  shall  have  jurisdiction  in  actions  of 
debt,  covenant  assumpsit,  &c.,  where  the  debt  or  damages 
does  not  exceed  one  hundred  and  fifty  dollars."  The  59th 
section  provides  ''that  when  the  acts  or  dealings  between 
the  parties  shall  have  exceeded  one  hundred  and  fifty 
dollars  no  jurisdiction  shall  be  allowed  to  the  County 
Court,  unless  a  settlement  of  such  accounts  and  dealings 
shall  have  taken  place,  and  a  balance  not  exceeding  one 
hundred  and  fifty  dollars  has  been  struck  and  acknowledged 
under  the  hand  of  the  party  charged  therewith."  For 
the  plaintiff  it  was  argued  that  the  9th  section  gives  the 
Court  jurisdiction  when  the  debt  or  damages  do  not 
exceed  one  hundred   and  fifty  dollars,   and  that  as  the 
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damages  in  this  case  are  only  fifty  dollars,  it  is  within  the 
jurisdiction.  But  the  59th  Section  must  be  read  with  the 
19th,  and  then  the  effect  is  that  the  Court  shall  have 
jurisdiction  if  the  damages  do  not  exceed  one  hundred  and 
fifty  dollars ;  Provided  the  accounts  or  dealings  in  respect 
of  which  the  damages  are  sought  to  be  recovered  do  not 
exceed  one  hundred  and  fifty  dollars,  if  they  do  exceed 
that  amount  then  the  Court  shall  have  no  jurisdiction. 
But  it  is  said  that  the  defendant,  neither  when  called  on 
by  the  plaintiff  to  give  the  notes  for  one  hundred  and  fifty 
dollars  nor  in  the  County  Court,  made  any  objection  to 
the  amount,  and  must  be  considered  to  have  admitted  its 
correctness,  and  therefore  the  only  enquiry  the  County 
Court  Judge  had  to  make  was  whether  a  breach  of  contract 
had  been  committed  in  refusing  to  give  a  note  for  the  one 
hundred  and  eighty  dollars  and  the  amount  of  damages 
resulting  therefrom.  Bnt  the  not  disputing  the  correctness 
of  an  account  delivered,  or  of  a  demand,  is  only 
presumptive  evidence  of  its  correctness,  which,  however 
cogent,  a  Jury  or  a  County  Court  Judge  would  have  to 
adjudicate  upon.     Besides,  the  defendant  swore  that,  with 

respect  to  a  lot  of  boots  charged  at  $ ,  he  never  bid 

for  them,  that  plaintiff,  when  he  knocked  them  down, 
called  out  his  name,  and  he  (defendant)  immediately  f^aid 
he  had  not  bid,  and  the  witness,  McLeod,  who  stood  near 
him,  corroborates  his  statement,  and  says  that  plaintifl' 
appeared  to  pay  no  attention  to  him,  and  he  told  defendant 
they  would  be  charged  to  him,  and  defendant  replied  they 
could  not  as  he  had  not  l>id.  Then  with  respect  to  the 
thirty  yards  of  remnants,  he  i^as  deceived  and  mistaken, 
and  thought  it  was  a  piece  of  thirty  yards  he  was  buying. 
Now,  whether  the  last  statement  be  true  or  not,  the 
evidence  convinces  me  that  with  respect  to  the  boots  he 
never  bid  for  them. 

But  assuming  that  the  plaintiff  had  distinctly  acknow- 
ledged the  one  hundred  and  eighty  dollars  to  be  correct 
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in  the  presence  of  twenty  witnesses  or  in  the  presence  of 
the  County  Court  Judge,  that  would  not  have  given  the 
Court  jurisdiction,  because  the  59th  Section  expressly 
declares  that  if  the  accounts  or  dealings  shall  have 
exceeded  one  hundred  and  fifty  dollars,  the  Court  shall 
have  no  jurisdiction,  unless  a  settlement  of  such  accounts 
or  dealings  shall  have  taken  place  and  a  balance  not 
exceeding  one  hundred  and  fifty  dollars  been  struck  and 
acknowledged  under  the  hand  of  the  party  to  be  charged 
therewith ;  no  parole  acknowledgment  therefore  of  one 
hundred  and  eighty  dollars,  or  of  any  amount  would  in 
such  case  be  sufficient  to  give  jurisdiction. 

The  Act  (it  must  be  observed)  deprives  parties  brought 
within  its  jurisdiction  of  trial  by  jury,  and  this  59th 
Section,  in  so  carefully  excluding  amounts,  however  small 
(if  arrived  at  by  investigating  accounts  or  dealings 
exceeding  one  hundred  and  fifty  dollars),  from  its 
jurisdiction,  unless  such  amount  be  acknowledged  in 
writing  by  the  party  to  be  charged,  manifests  the  clear 
intention  of  the  Legislature  to  restrain  this  summary 
investigation  to  accounts  or  dealings  not  exceeding  one 
hundred  and  fifty  dollars.  If  this  Judgment  were  sustained 
a  County  Court  Judge  might  investigate  a  contract  for  the 
sale  of  goods  amounting  to  fifty  thousand  dollars  for  the 
purpose  of  investigating  a  claim  to  one  hundred  and  fifty 
dollars  damages  for  non-accepting  or  non-delivery  of 
the  goods. 

I  think  the  Judgment  must  be  reversed. 

Palmer  C.  J.,  and  Hensley  J.,  concurring. 
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Francis  Keixt,  the  Commissioner  of  Public  Lands  t. 

Charlotte  Antonla    Sulivan.      Same  y. 

Robert  Bruce  Stewart.     Same  y. 

Skencer  C.  B.  P.  Fane.  (1.) 

**The  Land  Purchase  Ad,  \9^l b J' —Awards Finality ^Uneer- 
tainty— Legal  tender  —  Powers  of  Provincial  Legislature 
under  B,  N,  A   Act— Ultra  vires. 

The  Commissioner's  Court,  organized  under  ^^Tbe  Land  Purchase 
Act,  1875,^'  made  an  award  as  follows :— ^^The  snm  awarded  under 
section  26  of  the  said  Act  bj  us,  two  of  the  Commissiouers  appointed 
under  the  provisions  of  the  said  Act,  is  eighty-one  thousand  five 
hundred  dollars  ($81,500)/' 

The  proprietors  moved  to  set  the  award  aside  on  the  ground  1)  that 
the  award  is  not  final ;  (2)  that  it  is  uncertain  ;  (3)  because  a  dele- 
gated authority  must  be  exercised  under  it  to  ascertain  metes  and 
bounds  of  land  to  be  conveyed  by  the  Public  Trustee  to  the 
Commissioner  of  Public  Lands;  (4)  because  the  money  awarded  has 
not  been  paid  into  the  Treasury  of  the  Province  (it  had  been  paid  in 
Dominion  notes,  which  were  not  legal  tender) ;  (5)  because  it  does 
not  appear  that  the  award  was  made  under  the  terms  of  ^^The  Land 
Purchase  Act,  1875.''  It  was  also  contended  that  the  Act  was  uUra 
vires  of  the  Provincial  Legislature. 

Held  (Palmer  C.  J.,  Peters  A  Hensley,  J.  J.),  that  the  award  was  void 
and  must  be  set  aside;  (2)  that  the  Act  was  not  ultra  vires. 

Motion  to  set  aside   award   made  by  Commissioners 
ander  ''The  Land  Purchase  Act,  1875." 

Ist.  December,  1875. 
Mr.  Davies  shewed  cause. 
Mr.  Hodgson,  contra. 

Cur.  ad.  vult. 

17th  January,  1875. 
Palmer  C.  J.     This  is  a  rule  to  set  aside   awards  or 
inquisitions  of  the  Commissioners  appointed   under  the 
"Land  Purchase  Act,  1875." 

The  awards  are  in  the  following  form  : — 

* 'Dominion  op  ('anada, 

•'Province  of  Prince  Edward  Island. 

''In  the  matter  of  the  Application  of  Emanuel  MacEacheii,  the 

Commissioner  of  Public  Lands,  for  the  purchase  of  the  estate  of 
(1)    Reversed  on  Appeal—Sfee.  1  Can.  15.  C.  kTI. 
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Charlotte  Antonia  Sulivan,  and  the  ''Land  Purchase  Act,  1875/'  The 
sam  awarded  under  Sec.  26  of  the  said  Act  is  eighty-one  thousand  five 
Irandred  dollars  <$8 1, 500). 

[Signed]  '^HUGH  CULLING  EARDLEY  CHILDERS, 

"''OofnmisHoner  appointed  by  the  Oavemor  General  in  Council. 

"JOHN  THEOPHILUS  JENKINS, 
^'''Commisgioner  appointed  by  the  Lieut.  Governor  in  Council, 
*Charlotketown,  4th  September,  1875." 

The  grounds  set  forth  on  obtaining  the  rule  are — 

First.  The  award  is  not  final,  as  the  28th  section  of 
the  said  Act  requires  the  Commissioners  to  take  into  their 
consideration  (sub-section  e)  the  number  of  acres  of  land 
possessed  or  occupied  by  any  persons  who  have  not 
attorned  to  or  paid  rent  to  the  proprietor,  &c.,  who  claim 
adversely,  &c.  (Sub-section  f.)  The  quit  rents  reserved 
in  the  original  grants,  and  how  far  the  payment  of  the 
same  have  been  waived  or  remitted  by  the  Crown. 

Second  The  award  is  uncertain  as  it  does  not  show 
for  what  the  money  is  awarded — either  the  number  of 
ux^res — or  for  whose  estate — or  quality  thereof. 

Third.  The  Public  Trustee  has,  in  his  14  days'  notice, 
described,  by  metes  and  bounds,  certain  lands  therein, 
which  he  is  not  authorized  to  do  by  statute. 

Fourth.  This  is  alleged  a  delegated  authority  which 
does  not  appear,  and  it  is  not  known  whence  derived. 

Fifth.  The  money  alleged  to  be  lodged  in  the  Treasury 
is  of  a  species  not  a  legal  tender  in  this  province. 

Before  proceeding  to  consider  these  points,  it  will  be 
well  to  notice  the  general  objects  of  the  Act  of  Assembly 
in  question.  On  the  face  of  the  Act  the  object  is  expressed 
to  be  "to  convert  the  leasehold  tenures  into  freehold 
estates,  upon  terms  just  and  equitable  to  the  tenants  as 
well  as  to  the  proprietors."  The  term  *' proprietors"  also 
received  legislative  definition,  and  is  expressed  to  include 
and  extend  to  any  person  for  the  time  being,  receiving  or 
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entitled  to  receive  the  rents,  issues  or  profits  of  any  town- 
ship lands  (exceeding  500  acres  in  the  aggregate)  in  his 
own  right,  or  as  trustee,  guardian,  or  administrator  for 
any  other  person,  or  as  a  husband  in  right  of  or  together 
with  his  wife. 

The  lands  to  be  dealt  with  are  declared  to  be  leased  or 
unleased,  occupied  or  unoccupied,  cultivated  or  wilderness 
— saving  always  any  estate  not  exceeding  1000  acres 
when  in  the  proprietor's  actual  occupation,  but  not  other- 
wise tenanted.  Exception  was  taken  by  Counsel  for  the 
Rule,  that  the  *'Land  Purchase  Act,  1875,"  was  passed 
contrary  to  the  *« British  North  America  Act,  1867  ;"  but 
I  am  of  opinion  that  it  comes  within  Section  92  of  the  last- 
mentioned  statute,  where,  in  sub-section  13,  authority  is 
expressly  given  to  the  Province  to  legislate  exclusively  on 
*' property  and  civil  rights  in  the  Province." 

It  may  properly  be  asked,  in  the  first  instance,  what 
estates,  in  point  of  quality,  the  Local  Act  is  intended  to 
embrace  and  operate  upon  ?  By  Section  32  and  33  it  is 
very  plainly  expressed  that  the  estate  to  be  conveyed  to 
the  Commissioner  of  Public  Lands  is  to  be  an  estate  in  fee 
dimple,  and  nothing  less.  Whether  it  is  intended  that  the 
Commissioners,  by  the  uniting  or  compounding  of  lesser 
estates,  in  some  manner  represented  or  brought  before  the 
Court,  are  to  convert  them  into  a  fee  simple  for  the 
purposes  of  the  Commissioner  of  Public  Lands,  does  not, 
by  any  means,  appear  so  clear.  It  was  urged  by  one  of 
the  counsel  opposed  to  the  rule  that  tenants  for  life, 
remainder-men,  and  reversioners  in  any  one  cei*tain  tract 
of  land,  if  entitled  together  to  the  fee-simple  estate  therein, 
would  each  one  be  bound  by  the  statutory  notice  being 
duly  published ;  and  that,  therefore,  whether  appearing 
before  the  Commissioners  or  not,  would  be  one  and  all 
bound  by  a  conveyance  in  fee  simple  executed  by  the 
Public  Trustee.  The  total  absence,  however,  qf  all 
special  provisions  or  machinery  in  the  Act  to  give  effect  to 


KELLT  V.    SUIilVAN   AND   OTHERS.  37 

such  an  important  power  as  this,  it  is  itself  sufficient  to 
warrant  the  conclusion  that  such  could  never  have  been 
the  intention  of  the  Legislature.  The  Act,  in  terms,  it  is 
true,  provides  for  the  dealing  with  estates  held  by 
husbands  in  right  of  or  together  with  their  wives, 
respectively;  but  this  evidently  means  instances  where 
the  wife  is  the  owner  in  fee,  and  it  legalizes  the  necessity 
of  dealing  with  the  husband  as  representing  by  his  marital 
right  the  fee-simple  of  his  wife,  while  he  is  in  receipt  of 
the  rents,  issues  and  profits  of  the  estate.  A  party  coming 
before  the  Commissioners'  Court  as  tenant  for  life  only, 
although  unquestionably,  in  receipt  of  the  rents,  issues, 
and  profits  of  the  estate  ;  yet  if  the  remainder-man  should 
keep  aloof,  it  does  not  appear  by  the  Act  how  the  fee- 
simple  is  to  be  transmitted  to  the  Commissioner  of  Public 
Lands.  Does  the  Act  of  Assembly  intend  that  the  Land 
Court  Commissioners  should  deal  with  a  case  of  this  kind 
manifestly  appearing  to  them,  and  yet  award  the  fee-simple 
value  of  the  estate,  and  leave  the  tenant-for-life  and 
remainder-man  to  obtain  the  proportions  of  their  money 
through  the  medium  of  the  Supreme  Court  ?  I  do  not 
think  so. 

The  Commissioners'  power,  at  least  their  compulsory 
power,  is  confined  only  to  estates  in  fee-simple.  My 
object  in  inquiring  into  and  considering  this  point  now 
will  appear  as  I  proceed  in  my  judgment;  and  while 
remarking  on  it,  I  may  here  refer  to  the  cases  of  Regina 
vs.  London  and  N.  West  Rail  Co.  (1 ),  and  Brandon  vs. 
Brandon  (2),  in  both  of  which  cases  the  Jury  summoned 
under  land  compensation  statutes  cannot  decide  upon 
questions  of  title ;  they  are  only  to  assess  the  value  of 
land  claimed. 

The  mode  which  our  Land  Purchase  Act  prescribes  for 
bringing  an  estate  into  the  Commissioners'  Court  is  enacted 
in  a  very  summary  manner  by  the  second  clause,  which 

(1)    22  L.  T.  364.  (2)    11  L.  T.,  (N.  S.)  673. 
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states  merely  that  the  Commissioner  of  Public  Lands, 
after  sixty  days'  publication  of  the  Governor  GeneraPs 
assent  to  the  Act,  shall  «' notify  any  proprietor  or 
proprietors  that  the  Government  intend  to  purchase  his 
or  their  Township  lands  under  this  Act/' 

The  Commissioners  being  all  appointed  and  the  day  of 
holding  their  Court  published  as  the  Act  directs,  nothing 
more  appears  necessary  than  the  above  notice  to  enable 
the  Commissioners  to  proceed  upon  their  enquiry ;  there 
are  no  pleadings,  no  record,  no  submission  in  writing 
under  the  hands  of  the  parties,  and  the  Commissioners 
are  left  to  shape  their  course  of  adjudication  by  the  Act 
itself. 

The  2nd  section,  it  will,  doubtless,  be  observed,  does 
not  require  that  the  Commissioner  of  Public  Lands  in  bis 
notice  should  be  bound  to  set  forth,  by  any  certain 
description,  the  lands  or  local  situation  of  the  estate 
referred  to.  Ebid  the  Act  intended  that  he  should  do  so, 
it  would  surely  have  prescribed  such  a  direction  in 
express  terms ;  but  the  extreme,  if  not  insuperable, 
difficulties  which  such  a  duty  would  impose  on  this  officer, 
it  may  be  concluded,  were  present  in  the  mind  of  the 
Legislature,  and  when  we  refer  to  the  ample  powers 
which  are  conferred  upon  the  Arbitrators,  especially  by 
the  twentieth  section  of  the  Act,  to  compel  the  production 
of  plans,  instruments,  documents,  &c.,  &c.,  it  may  fairly 
be  presumed  that  the  Legislature  never  intended  to  impose 
such  a  task  upon  that  officer.  Indeed,  were  the  officer  to 
undertake  such  a  duty,  and  from  lack  of  information 
which  he  could  not  acquire,  omit  some  portion  of  the 
proprietor's  lands,  or  mistake  the  course  of  some  one  or 
more  of  its  boundaries,  such  error  might  exclude  a  portion, 
if  not  the  whole  of  a  particular  estate  from  the  scope  of 
the  Act,  although  in  point  of  fact  doubtless  within  its 
operation. 

In  the  absence,  then,  of  any  record  or  written  submis- 
sion to  start  with,  the  Arbitrators   can  only  refer  to  the 
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staf  iit€  itself,  and  here,  as  it  appears  to  me,  we  find  in  the 
28th  section  the  matters  of  submission  upon  which  those 
functionaries  are  to  base  their  judgment  and  finding. 
This  section  is  as  follows,  (here  the  learned  Judge  read 
the  section,)  now  the  language  of  the  section  is  impera- 
tive, viz. :  ^^The  Commissioners  shall  take  the  following 
fiacts  or  circumstances  into  their  consideration." 

Can  the  Commissioners,  then,  venture  to  make  a  final 
and  just  award,  and  at  the  same  time  totally  disregard 
these  elements,  or  at  least  various  of  them,  which  must 
forcibly  strike  the  mind  of  every  reader  of  the  Statute, 
whether  learned  or  layman,  as  testing  the  real  value  of 
the  estate  while  in  the  possession  and  enjoyment  of  the 
owner ;  for  instance,  the  gross  rental  paid  by  the  tenants ; 
the  actual  net  receipts  of  the  proprietor ;  the  number  of 
acres  occupied  by  persons  holding  adversely  to  the 
proprietor ;  the  performance  or  non-performance .  of 
the  original  grants  from  the  Crown,  and  how  far  the 
despatches  of  the  Colonial  Secretaries  of  State  have 
operated  as  waivers  of  any  forfeitures;  the  quitrents 
reserved  in  the  original  grants ;  the  number  of  acres  of 
vacant  or  unleased  lands? 

Now  a  proprietor  may  own  20,000  acres  of  land,  where- 
of he  has  leased  12,000  acres,  and  the  other  8,000  remain 
freely  at  his  own  disposal.  The  leased  laud  may  yield 
him  at  its  maximum  an  income  of  £500  a  year.  The 
unleased  has  become  the  most  valuable  part  of  the  Town- 
ship, and  he  knows  that  he  can  at  any  time  he  chooses 
lease  it  out  in  farms  to  produce  from  it  a  rental  of  £700  a 
year ;  ought  not  this  to  show  the  necessity  of  a  separate 
and  distinct  valuation  of  these  lands  ? 

If  he  and  his  ancestors  have  taken  that  estate  subject  to 
its  forfeiture  to  the  Crown  in  case  certain  specified 
conditions  be  not  performed ;  if  those  or  any  of  those 
conditions  have  been  violated  and  he  holds  the  estate  by 
the  uncertain  clemency  of  the  Crown,  the  estate  must  be 
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much  less  in  value  than  if  8ucb  coDditioDs  were  all  duly 
performed ;  or  beiug  broken  were  waived  by  the  Crown. 

Further,  if  there  be  a  lien  on  the  estate  for  quitrents, 
past  or  present,  would  it  be  of  no  greater  value  to  the 
owner  than  it  would  were  all  such  quitrents  duly  paid  or 
remitted ;  and  is  the  Commissioner  of  Public  Lands  to 
take  a  conveyance  of  the  estate  and  sell  it  out  in  small 
tracts  without  knowing  whether  these  conditions  attach  to 
it  or  not?  Again,  if  a  certain  number  of  persons  have  got 
into  and  hold  adverse  possession  amongst  them  of  a  block 
of  seven  or  eight  hundred  acres  of  land  in  different  parcels 
or  tracts,  would  not  the  value  6f  the  proprietors  estate  be 
increased  by  the  certainty  of  their  not  having  a  legal 
title,  or  diminished  if  it  were  certain  they  had  gained  such 
a  title.  Now,  to  satisfy  the  statute,  are  we  assured  that 
all  these  things  were  entered  upon  and  duly  considered  by 
the  Arbitrators  in  the  words  of  the  28th  section,  ''In 
estimating  the  amount  of  compensation?"  Have  they 
duly  considered  the  tracts  of  land  held  adversely,  the 
lands  claimed  by  purchasers  under  the  land  assessment 
acts,  or  under  other  acts  by  which  strangers  or  third 
parties  hold  prima  facie  titles ;  and,  if  so,  what  lands  are 
they?  What  quantity  do  they  amount  to?  How  are 
they  distinguished  or  bounded  ?  The  validity  of  title  to 
these  tracts  of  land  cannot  be  decided  by  the  Arbitrators. 
The  Supreme  Court  is  the  tribunal  for  that;  but  what 
assurance  does  the  award  give  that  these  matters  have 
been  duly  considered?  Not  the  slightest.  Suppose  that 
the  Arbitrators  have  calculated  on  a  certain  quantity  of 
land  being  held  by  squatters  or  under  land-tax  sales,  &c., 
and  disallowed  the  proprietor  the  price  of  these;  and 
suppose  they  mistook  the  law  regarding  these  species  of 
title.  How  is  the  proprietor  or  the  Supreme  Court  to 
arrive  at  a  knowledge  of  this,  and  of  the  amount,  if 
anything,  deducted  for  such  tracts  of  laud,  or  of  their 
localities  or  descriptions  ?    The  award  on  the  subject  is 
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perfectly   silent,  and   thereby   equally   uncertain.       The 

award  gives  no  boundaries  for  either  freehold  or  leasehold 

land,  nor  what  land   in  any   form  or  of  any  kind   the 

Arbitrators  have   given   compensation  for;   all  is  left  in 

uncertainty.       It  was  argued  by  Counsel  that  the  Public 

Trustee  is  as  capable  of  finding  the   boundaries  as  the 

Comissioners,  he  might  be,  but  in  the  first  place  it  does 

not  appear  to  be  his  duty,  nor  is  he   invested  with  the 

necessary  power  to   enable  him    to  do  so.       He  is  not 

authorized  to  sign  a  deed  until  the  sum  is  awarded  to  the 

proprietor,  and  not  until  14  days  even  after  that.       He 

must   convey   according  to    the   boundaries    which   the 

Arbitrators  have  adjudicated  upon.     He  must  convey  the 

whole  land  they  have  valued,  and  no  more,  and  he  ought 

first  to  have   some  assurance  and  certainty  that  what  he 

does  convey  was  the  land  of  that  proprietor  brought  into 

CSourt,  and  that  for  which  he  has  been  compensated.     The 

Island   Act  of    Assembly,    27  Vic,  Cap.    2,  commonly 

referred  to  as  the  **Fifieen  Years'  Purchase  Act,"  confirms 

the  former  Land  Commissioner's  award  made  previously 

to  that  Act,  and  settles   the  question  of  the  arrears  of 

quitreuts  with  respect  to  the  estates  whose   owners  are 

named  in  such  Act ;  but  notwithstanding  this,  there  is  no 

telling  whether  the  present   Arbitrators,  in  their  award, 

were  guided,  as  regard  the  quitrents,  by  this  Act  or  not. 

Counsel  opposed  to  the  rule  have  agreed  that  section  26 

of  the  Land  Purchase  Act,  fully  enables  and  only  requires 

the  Arbitrators  merely  to  award  the  sum  they  have  agreed 

to  as  a  money  compensation  and  nothing  more ;  and  that 

those  matters  in  sub-sections  of  said  section  28,  are  merely 

matters  directory  of  what  the  Arbitrators  shall  or  shall  not 

consider  of  in  deliberating;  but  I  wholly  differ  from  this, 

and  consider  these   matters  as  subjects  to  be  arbitrated 

upon,    as    much    so    as  if   they  were   drawn    up   in   a 

written   submission   to   which   each   of  the   parties   had 

assented  and  subcribed  with  their  own  hands.       Nor  are 

they,  by  any  means,  collateral  matters,  not  requiring  to 

6 
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be  stated  by  the  Arbitrators,  as  farther  argued  by  Counsel 
who  cited,  in  support  ot  that,  the  case,  viz. :  ^^Inre  Byles 
(1),  where  under  the  Lands  clauses  Consolidation 
(Imperial)  Act,  1854,"  an  arbitration  was  held  where 
some  damages  had  accrued  by  the  foundeiing  of  a  river 
embankment  built  by  private  agreement,  and  compensation 
for  taking  land  connected  with  the  embankment  was 
found  by  an  arbitration ;  there  the  damages  arising  from 
the  giving  away  of  the  wall  was,  and  very  properly, 
considered  a  question  quite  collateral  to  the  damage 
arising  from  the  works  of  the  company,  coming  under  the 
head  of  compensation.  But,  in  the  present  case,  the 
subjects  specified  in  section  28  of  our  statute,  are  the  very 
vitals  of  the  award. 

In  the  case  of  Round  v.  Hatton  (2)  cited  by  Counsel : 
An  action  of  trespass  to  plaintiflTs  house  and  lands  was* 
by  an  order  of  Nisi  Prius,  referred  to  an  arbitrator  who 
was  ''to  settle  at  what  price  and  on  what  terms  the 
defendant  should  purchase  the  plaintiff's  property."  The 
order  of  reference  enjoined  nothing  further,  no  particular 
circumstances  for  the  arbitrator's  consideration  in  com- 
puting the  amount,  and  it  gave  him  no  power  to 
determine  which  were  the  premises  in  question,  and  no 
dispute  existed  on  the  subject.  And  the  affidavits,  as 
remarked  by  Lord  Ch.  B.  Abinger,  did  not  show  any 
dispute  as  to  what  was  the  property  to  be  adjudicated 
upon.  And  the  arbitrator  awarded  that,  after  deducting 
certain  sums,  he  settled  the  sum  of  £153,  odd,  to  be  the 
price  at  which  defendant  should  purchase  the  plaintiff's 
property;  in  this  the  case  was  one  plain  and  almost 
isolated  fact,  differing  materially  from  the  one  in  questiou, 
which  is  constituted  of  several  disputed  facts  of  great 
diversity  in  character,  and  several  of  them  most  material 
and  important  as  regards  the  main  subject  to  be  decided. 

( 1)    10  M.  &  W.  660.  (2)    25  L.  J.  Ex.  53. 


KELLY  V.    8UL1VAN  AND   OTHERS.  43 

With  reference  to  the  case  of  Wrightson  v.  Bywater^ 
(1)  the  law,  as  there  laid  dowa,  does  not  appear  to  me  in 
favor  of  the  present  award,  for  while  the  award  in  that 
case  was  upheld,  yet  the  grounds  of  the  Court's  decision, 
as  clearly  enunciated  by  Baron  Parke,  show  that  the  case 
is  one  which  ought,  by  no  means,  to  apply  to  the  present 
one.  **The  question,  therefore,"  he  says,  '*is  reduced  to 
this, — whether,  under  this  reference,  it  is  necessary  to  the 
validity  of  any  award  to  be  made  pursuant  to  it,  that  it 
should  decide  all  the  matters  in  dispute."  And  this  is  a 
mere  question  of  construction,  for  there  is  no  rule  of  law 
requiring  it ;  its  necessity  arises  from  the  contract  of  the 
parties."  The  old  rule  was,  that  unless  the  submission 
expressly  made  it  conditional  with  an  ''ita  quod,"  an 
award  of  part  only  was  good.  This  was  laid  down  by 
Lord  Coke,  and  it  was  so  held  in  Dyer  and  many  other 
cases.  In  more  modern  cases  it  has  been  said  that  an 
express  condition  is  not  required;  for  in  Bradford  v. 
BeavcAy  (2)  Ch.  J.  Willee  says:  *'I  am  willing  to  carry 
it  as  far  as  it  has  been  carried  already,  because,  were  it 
not  for  the  cases,  I  should  be  of  opinion  that,  when  all 
matters  are  submitted,  though  without  such  conditions, 
all  matters  must  be  determined;  because  it  was  plainly 
not  the  intent  of  the  parties  that  some  matters  only  should 
be  determined,  and  that  they  should  be  at  liberty  to  go  to 
law  for  the  rest."  But  beyond  this  the  cases  have  not 
gone;  and  it  is  still  the  question  whether  the  parties 
intended  all  to  be  decided.  So  here  we  should  look  to 
find  what  is  the  submission  or  the  contract  of  the  parties ; 
that  is  to  be  found  in  the  Act  of  Assembly, — a  compulsory 
one,  no  doubt,  yet  such  as  the  Court  must  be  governed 
by, — to  decide  whether  it  was  intended  by  the  Legislature 
that  one  or  more,  and  how  many,  and  which  of  the 
subjects  in  section  28  and  its  sub-sections  were  intended  to 
be  decided  by  the  arbitrators, 

(1)    M.  AW.  199*  (2)    Willis  270. 
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The  case  of  WiUoughby  v.  WtUoughbyj  (I)  was  cited 
to  show  that  an  atoard,  made  under  a  private  Act  of 
Parliament,  for  dividing  and  allotting  lands  and  creating 
a  rent  charge  in  lieu  of  tithes,  on  the  owner's  lands,  the 
award  was  held  good,  although  the  arbitrators  awarded  a 
yearly  rent  charge  of  one  entire  sum  on  all  the  lands  of 
the  said  owner,  in  a  certain  parish,  instead,  as  it  was 
contended  he  ought  to  have  done,  awarded  a  separate  part 
of  the  laud,  and  thereby  made  an  apportionment  of  the 
whole  sum.  But  the  objects  of  the  two  Acts — that  of  the 
above  private  Act  of  Parliament  and  the  Land  Purchase 
Act — ^and  the  offices  and  powers  of  the  arbitrators 
appointed  under  each,  respectively,  are  very  different,  and 
render  it  very  easy  to  comprehend  the  distinction  between 
the  two  cases.  The  private  Act  of  Parliament,  in  the 
WiUoughby  case,  was  substantially  for  the  commutation 
of  tithes,  and  the  3 1st  Section  of  that  Act  at  once  declared 
that  all  the  lands  of  Sir  H.  WiUoughby,  in  a  certain 
parish,  should  be  subject  to  a  certain  rent  charge  in 
exoneration  of  the  lands  of  all  other  proprietors  in  the 
the  same  parish.  Section  30  authorized  a  barrister  to  fix 
the  amount  of  this  rent  charge  in  money,  and  section  34 
enacted  'Hhat  it  shall  be  lawful  for  the  said  Barrister,  by 
his  said  award,  to  divide  and  apportion  the  said  rent 
charge  into  so  many  parts  or  proportions  as  he  shall  think 
fit,  and  to  charge  each  part  or  proportion  on  a  separate 
and  distinct  part  of  the  lands  and  grounds  of  the  said 
Henry  WiUoughby. 

Now,  the  clear  object  of  the  Act  in  this  respect^  was  to 
commute  the  tithes  of  this  particular  parish ;  to  establish 
a  fixed  sum  of  money  in  lieu  of  them,  and  to  secure  this 
sum  to  the  Rector,  and  charge  it  on  all  the  lands  of  Sir  H. 
WiUoughby  in  that  parish,  and  then  the  object  of  the  Act 
would  be  fulfilled.  The  apportioning  of  the  tithes  among 
the  distinct  tracts  of  land  was  left,  in  express  terms,  at 
the  discretion  of  the  arbitrator ;  the  doing  of  this  was  not 
(1)    12  L.  J.  280 
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necessary  at  all  to  enable  him  to  decide  what,  in  money, 
the  commuted  amount  in  the  whole  should  be.  It  was 
not  necessary  that  he  should  make  any  apportionment. 
That  work  was  an  accommodation  merely  to  the  occupiers 
of  the  lands,  and  was,  in  a  measure,  collateral  to  his  duty. 
A  description  of  each  piece  of  Sir  H.  Willoughby's  land 
was  in  like  manner,  no  matter  of  necessity ;  neither  he  nor 
the  Rector  would  thereby  be  the  more  secure  in  their 
respective  rights,  nor  would  it  afford  either  any  assurance 
at  all  that  the  arbitrator,  in  selling  the  commutation, 
had  the  more  carefully  or  the  more  conscientiously 
discharged  his  duty. 

In  the  case  of  Maya  and  another  v.  Canned  (1)  there 
was  an  action  of  ejectment,  after  issue  joined,  referred  by 
a  Judge's  order  to  a  Barrister,  who  had  power,  if  he  found 
in  favor  of  the  lessors  of  the  plaintiff,  to  order  immediate 
possession  to  be  given  of  the  land,  &c.,  in  question,  to  the 
lessor  of  the  plaintiff,  and  also  how,  and  in  what  manner, 
such  possession  should  be  given,  and,  if  not  given,  how  it 
should  be  taken* 

The  arbitrator  awarded,  viz.  : 

^'I  award  in  favor  of  the  lessors  of  the  plaintiff*  and 
order  that  immediate  possession  be  given  of  the  land  and 
premises  in  question,  in  this  action,  to  the  lessors  of  the 
plaintiff." 

Objections  were  taken  to  the  award  as  not  being  final  or 
certain,  the  principal  one  being  that  it  did  not  find  what 
land  and  premises  the  lessors  were  entitled  to  receive, 
and  what  were  to  be  given.  It  was  decided  that,  although 
there  were  two  demises,  there  was  only  one  real  plaintiff, 
and  the  arbitrator  ordered  possession  of  the  premises  to 
be  given  to  him,  namely,  Thomas  Mays,  that  he.  Mays, 
was  to  take  it  at  his  peril  just  as  he  would  have  to  do  if 
there  bad  been  a  verdict  in  the  action  of  ejectment.  That 
although  the  arbitrator  had  power  to  award  how  possession 

(1)    24  L.  J.  C.  P,  41. 
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was  to  be  given,  he  was  not  bound  to  exercise  it.  There 
was,  therefore,  neither  difficulty  nor  risk  of  injustice  in 
allowing  the  award  to  operate. 

The  next  case  referred  to  by  Counsel  against  the  rule 
is  Wilcox  V.  WilcoZy  (1)  where,  in  a  case  of  trover,  a 
verdict  was  agreed  to  by  consent  for  the  damages  claimed, 
subject  to  be  reduced  by  an  arbitrator.  There  were 
several  pleas,  viz. :  not  guilty,  not  possessed,  and  payment 
of  money  into  Court.  The  arbitrator's  award  was  that  the 
verdict  should  stand,  but  the  damages  were  to  be  reduced 
to  a  sum  he  named.  A  rule  nisi  was  moved  for  to  set 
aside  the  award,  the  arbitrator  not  having  disposed  of  the 
issues.  The  rule  was  refused,  because  the  arbitrator  had, 
in  legal  effect,  disposed  of  each  issue. 

This  authority,  I  think,  has  very  little  application  to  the 
present  case. 

The  case  of  Taylor  v.  Glemaon,  (2)  is  the  only  case 
cited  in  suppoit  of  the  award,  which,  in  my  view  of  it, 
would  oppear  to  have  any  material  bearing  on  the  present 
case.  It  arose  under  a  railway  act  (imperial  6  &  7,  Will. 
4,  cap.  191),  by  which,  if  it  became  necessary,  under  any 
one  of  certain  circumstances  det  forth  in  section  138,  gave 
jurisdiction  and  authorized  the  Railway  Co.  to  issue  their 
warrant  to  the  Sheriff  to  summon  a  compensation  jury. 
This  had  to  be  done  in  the  case,  and  compensation  was 
assessed.  Objections  were  afterwards  taken  to  the 
warrant  and  inquisition  (and  which  latter  the  Act  declares 
shall  be  a  record)  that  they  did  not  show  which  of  the 
cases  or  circumstances,  specified  in  said  section,  138,  had 
occurred  to  justify  the  taking  compulsory  means,  &c., 
and  it  was  there  held  that  the  Company's  warrant  and 
Sheriff's  inquisition,  being  annexed  together,  might  be 
considered  as  one  entire  proceeding,  and  any  deficiency 
existing  in  the  one  might  be  aided  by  reference  to  the 
other.       In  this  case  the  warrant,  it  will  be  observed, 

(1)    4  Exch.  499.  (2)    2  Q.  B.  97S. 
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sfafced  that  it  was  issued  pursuant  to  the  Act,  and  com- 
manded the  Sheriff  to  summon  a  compensation  jury,  &c., 
the  ir&c^aisition  stated  that  the  jury  had  been  returned  in 
obedience  to  the  warrant,  the  amount  of  purchase  money 
awar<a  C3d,  and  judgment  given  by  the  Sheriff  pursuant  to  the 
Act.  'X'be  principal  objection  taken  to  the  jurisdiction  of  the 
SherifiPs  proceeding  in  this  case  was  that,  looking  at  the 
face  o:f  the  inquisition,  no  previous  dispute  about  the  value 
or  co:i3cipeu8ation  for  the  land,  as  required  by  said  section, 
138,  appeared  to  have  occurred  before  resorting  to  the 
Sherii^Ps  jury.  Ch.  Justice  Tyndall,  in  giving  judgment, 
obseiT-\red  as  follows :  **We  think  the  very  circumstance  of 
Tecotm-irse  having  been  taken  by  the  Company  to  the 
conap^calsory  means  of  ascertaining  the  amount  of  the 
purctt^se  money,  by  summoning  the  jury  and  the 
proco^ding  to  judgment  in  the  regular  mode  pointed  out 
^7  tb^  statute,  affords  the  natural  and  necessary  inference 
that  ^  previous  agreement  for  the  purchase  could  not  be 
'Dade^'* 

-^ow,  if  we  refer  to  the  form  of  the  award  of  the 
^^■'^'x^rciissioners,  the  subject  in  question,  it  does  not  even 
^^P^ess,  as  in  the  inquisition  in  the  case  just  mentioned, 

^^^  the  purchase  money  was  awarded  and  judgment  given 
Purataaiit  to  the  Act;  its  insufficiency  and  defects,  tested 
^'^^'^    by  the  decision  of  this  last-mentioned  case,  would 

**o^   ^^jjIj  j^  cannot  be  consistently  sustained. 

^    ^ho  case  of  Ostler  v.  Cooke,  (1)   is  in  some  respects 

*^^«^ilti,r  to   Taylor  V.  Olemson  (2).       In  the  former,  the 

^^3^     matters   which    were   urged   as   exceptions   to  the 

**^^ity  of  the  Sheriff's  inquisition  were   decided  to   be 

^^^^Ts  into  which  the  Sheriff  and  jury  could  not  inquire, 

*^^     ^^vhich,  therefore,  it  was  not  necessary  to  mention  in 

^    '^'v^ arrant  or  inquisition ;  hence  a  very  wide  distinction 

^^^oen  that  case   and    the  one  now  under  discussion, 

^^^   the   subject  matters  objected   to    by  Counsel   in 

<^>     ISQ.  B,831  (2)    2Q.  B.978, 
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support  of  the  rule  are  of  such  a  character  as  the  28th 
section  of  the  Land  Purchase  Act,  1875,  enjoins  upon  the 
consideration  of  the  arbitrators. 

In  the  case  of  The  Duke  of  Beaufort  v.  Swansea 
Harbor  Trustees  (1),  there  was  a  submission  concerning 
the  compensation  price  to  be  allowed  for  land  taken ;  also 
the  amount  of  damages  to  be  given  for  the  severance  of 
the  land  from  the  rest  of  the  estate.  Chief  Justice  Erie, 
in  giving  his  judgment,  remarked  '^that  the  umpire,  in 
drawing  up  his  award,  recited  the  submission,  and  in 
which  reference  was  made  to  the  compensation  price,  as 
also,  what  other,  if  any,  sum  or  sums  of  money  should  be 
paid  by  the  said  trustees  in  respect  of  damages  for  the 
severing  the  lands,'*  &c.  The  award,  after  reciting  the 
submission,  &c.,  the  umpire  went  on  to  say,  ''having 
viewed  the  premises  and  heard  the  parties,  and  weighed 
and  considered  the  evidence  and  matters  so  referred  to  me 
as  aforesaid," — (that  is,  how  much  is  to  be  given  for  the 
value  of  the  land,  and  how  much  for  severance  damage, 
if  anything),  he  awards  the  sum  to  be  paid  for  the  value 
of  the  land,  but  is  entirely  silent  as  to  damages  for  the 
severance;  his  silence  does,  therefore,  express  that,  as 
regards  severance  damage,  he  gives  none.  **I  think,'* 
continues  Ch.  J.  Erie,  ''from  the  the  nature  of  the  claim, 
it  did  not  require  an  affirmative  decision."  This  is  not 
like  the  case  where  the  question  referred  is,  what  is  the 
title  to  land,  or  how  much  rent  is  to  be  paid  in  future,  or 
any  matter  of  that  sort,  &c.,  &c. 

In  the  case  of  Tribe  v.  Upperton  (2),  a  bill  in  chancery- 
was  filed  to  rescind  an  existing  agreement  for  the  sale  of 
a  partnership  business,  and  some  leasehold  premises, 
where  the  same  was  carried  on.  Afterwards  the  parties 
to  the  suit  executed  mutual  bonds  of  submission  to  arbitra- 
tion of  allmatters  in  difference,  including  said  suit.  The 
award  made,  although  it  adjudicated  fully  and  specially 

(1)    29  L.  J.  C.  P.  241.  (2)    Ad.  &  Ellis  295. 
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on  all  the  matters  in  dispute,  did  not  award  what  was  to 
be  done  with  the  chancery  suit,  although  it  did  award  that 
each  party  was  to  bear  his  own  costs  of  said  suit.  Lord 
Denman,  Ch.  J.,  considered  the  matter  of  the  chancery 
suit  a  subject  of  express  reference,  and  that  the  omission 
to  award  on  it  was  fatal,  and  that  although  the  award 
might,  in  substance,  decide  upon  every  point  in  the 
agreement  and  in  the  chancery  suit,  such  an  award  may 
leave  a  perpetual  source  of  litigation  open,  and  it  was  set 
aeide. 

The  case  of  Doe  dem:  Madkins  v.  Homer  (1),  was 
similar  to  the  above,  and  the  award  was  declared  bad, 
because,  while  it  awarded  to  the  plaintiff  a  certain  part  of 
the  premises  sued  jfor,  giving  the  metes  and  bounds,  the 
award  said  nothing  as  to  the  residue,  thereby  leaving  the 
matters  neither  final  nor  certain.  It  was  decided  that 
there  should  have  been  an  express  decision  as  to  the 
residue  of  the  land  ;  and  Patterson,  J.,  said  he  thought  the 
residue  should  have  been  set  out  by  metes  and  bounds. 

In  the  case  of  JRandall  v.  Randall  (2),  the  parties 
went  to  arbitration  under  mutual  bonds  of  submission  of 
all  actions,  controversies,  &c.,  depending  between  them; 
also,  of  and  concerning  the  value  of  certain  hop-poles  and 
potatoes  in  certain  lands,  and  taxes  and  rates,  i&c,  and 
also  the  rent  to  be  paid  annually  for  the  said  land.  The 
arbitratoi's  awarded  on  all  the  above  matters  but  the 
rent.  Lord  Ellenborough,  Ch.  Justice,  says:  ''As  it 
appears  that  there  was  another  matter  referred  on  which 
there  was  no  arbitrament,''  the  award  was  held  bad. 

In  the  case  of  Price  v.  Popkin  (3),  an  action  of 
covenant  was  brought  by  the  lessee  v.  landlord,  for  not 
repairing  demised  premises.  The  cause  was  referred  to 
arbitration  by  a  judges  order.  The  defendant  (the  land- 
lord) had  taken  away  from  the  premises  certain  grates, 

(I)    S  Ad.  &  E.  235.  (2)    7  East.  81. 

(3)    lOAd.  &E.  139. 
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locksi  bolts  and  fastenings,  and  applied  them  to  his  own 
use.  The  award,  amongst  other  things,  awarded  that  the 
plaintiff  should  fix  and  set  up  other  grates,  locks,  bolts, 
and  fiistenings,  in  the  plaoe  and  stead  of  such  as  were 
remored.  One  of  the  grounds  alleged  for  moving  to  set 
aside  the  award  was  that  the  arbitrator  had  not  stated  the 
number,  price,  quality,  description  or  value  of  those 
articles  ordered  to  be  set  up  anew ;  and  on  this  ground 
principally  the  award  was  set  aside. 

In  the  matter  of  Riders  and  Fisher  (1) :  An  award 
between  these  parties  was  made  under  Bonds  of  Arbitra- 
tion ;  the  dispute  arose  out  of  a  contract  entered  into,  by 
which  the*  Riders  agreed  to  build  a  house,  office,  and 
out-buildings  for  Fisher ;  but  the  latter  alleged  the  work 
to  be  defective  and  imperfect,  both  in  respect  of  materials 
and  workmanship— and  the  Riders  on  their  part  claimed 
something  for  extra  work  and  deductions,  in  regard  to 
omissions  of  work  dispensed  with.  These  matters  were 
specified  in  the  submission — ^the  Arbitrators  awarded  a 
named  sum  to  be  paid  the  Riders,  in  full  satisfaction  and 
compensation  of  and  for  all  the  matters  in  difference 
between  them,  and  so  referred  to  them  the  said  arbitrators. 
Tindall,  C.  J. :  **Upon  reading  the  order  of  reference  and 
the  award,  it  appears  the  arbitrators  have  not  done  that 
which  they  were  authorized  and  required  to  do.  They 
were  to  determine  concerning  all  claims,  differences  and 
disputes  relating  to  the  alleged  defects  in  the  building, 
relating  to  the  charge  for  extra  work  and  to  deductions 
for  omissions ;  and  to  ascertain  what  balance  might  be  due 
in  respect  of  the  extras  and  omissions.  On  the  award 
they  have  taken  no  notice  of  the  two  first  subjects  of 
dispute ;  and  it  remains  doubtful  whether  the  sum  awarded 
is  to  be  applied  in  discharge  of  extra  work  or  to  a 
general  balance  of  account." 

The  award  was  set  aside. 

(1)    8  Blug.  N.  C.  874. 
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In  the  caae  of  Robinaon  v.  Henderson  (1)  :  An  award 
was  made  by  certain  Arbitrators,  by  which  they  found 
£230  to  he  due  from  the  Defendants  to  the  Plaintiffs,  and 
out  of  that  sum  they  awarded  that  Defendants  should  pay 
the  Arbitrators  £93,  being  the  expenses  of  preparing  the 
agreement  of  reference  and  their  award,  and  for  their 
charge,  trouble  and  attendance  on  the  reference  and 
arbitration,  and  certain  costs  which  they  awarded  to  be 
paid  to  the  Solicitors  of  Plaintiffs,  in  respect  of  certain 
actions  mentioned  in  the  agreement  of  reference,  leaving 
the  sum  of  £136  which  they  awarded  to  Plaintiffs.  It 
was  held  by  the  Court  that  the  award  was  void  for  uncer- 
tainty in  directing  a  sum  in  gross  to  be  paid  to  the 
Arbitrators,  for  the  objects  above  mentioned,  without 
specifying  the  particular  sum  to  be  appropriated  to  each 
object. 

In  the  cas3  of  Wakefidd  v.  LlantUy  Railway  Dock 
Co.  (2)  :  A  company  having  given  notice  to  take  a 
leasehold  hotel,  belonging  to  and  occupied  by  the  Plaintiff, 
it  was  referred  to  arbitration  to  ascertain  the  value  of  the 
hotel  and  premises,  and  the  damages  sustained  or  to  be 
sustained  by  the  Plaintiff,  by  reason  of  the  Company's 
works,  and  the  amount  of  compensation  to  be  paid  by  the 
Company  to  the  Plaintiff  in  respect  thereof.  The 
Arbitrator  awarded  a  sum  to  the  Plaintiff,  as  the 
compensation  to  be  paid  by  the  Company  to  him  for  all 
his  interest  of  whatever  nature  in  the  leasehold.  It  was 
held  that  it  was  impossible  to  say  certainly  whether  the 
Arbitrator  intended  or  not  to  include  the  damages  in  this 
award,  and  that  the  award  was  too  uncertain  for  the  Court 
to  act  upon,  and  that  the  bill  for  specific  performance  of 
it  had  rightly  been  dismissed,  though  the  Plaintiff  offered 
to  waive  all  claims  for  damages  beyond  the  award. 

I  have  now  noticed  all  the  authorities  that  were  cited 
by  Counsel  for  and  against  the  rule,  and  some  few  in 
(1)    6M.  AS,a76.  (2)    3  De  G.  &  S.  978. 
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addition,  all  as  bearing  on  the  first  foar  grounds  on  wbicb 
the  Rule  was  granted,  pointing  out  the  distinction  of  those 
which  I  conceive  differ  from  the  cases  in  question ;  and, 
on  the  subject  and  law  of  atoarda^  there  is  no  doubt  that 
numerous  other  authorities  may  yet  be  found  equally 
applicable,  but  I  consider  the  *'Land  Purchase  Act,  1875," 
to  be  one  very  anomalous  in  character,  strictly  analagous 
to  few,  if  any,  to  \^  found  in  the  Books,  and  therefore  to 
be  construed  in  a  great  measure  upon  its  own  elements, 
aided  of  course  by  those  constitutional  principles  and 
established  rules  which  at  all  times  guide  and  bind  the 
Judges  of  British  Courts  of  Law.  In  some  respect  this 
Act  has  been  assimilated  to  the  Lands  Clauses  Consolida- 
tion Act  of  the  British  Parliament,  although  materially 
different  in  this  respect,  that  by  that  Act  the  compulsory 
power  of  obtaining  land  for  public  purposes  is  intended 
to  operate  upon  estates  of  almost  every  quality  known  to 
the  law,  and  has  provided  machinery  for  the  deciding  of 
different  titles,  which  provision  has  not  been  introduced, 
or,  as  it  appears,  was  ever  intended  to  operate  in  this 
Province. 

It  has  been  argued  by  Counsel  that  section  45  alters  the 
period  of  30  days  from  the  making  of  the  award,  precludes 
all  inquiry  into  its  validity  by  taking  away  the  right  of 
appeal  and  of  Certiorari,  &c„  and  rendering  it  final  and 
conclusive ;  there  can  be  but  little  doubt  that  where  the 
Arbitrators  have,  within  their  jurisdiction,  fully  and  fairly 
proceeded  according  to  the  intention  of  the  Act,  and  duly 
exercised  their  judgment  on  the  matters  of  fact  presented 
to  them  their  judgment  is  intended  to  be  and  must  be 
deemed  binding ;  but  where  they  have  manifestly  erred  in 
law  the  section  referred  to  does  not  in  my  opinion 
preclude  either  party  from  seeking  the  intervention  of  the 
Supreme  Court  of  the  Province  to  correct  their  error.  In 
the  words  of  Lord  Denman  *'the  clause  which  takes  away 
the  Certiorari  does  not  preclude  our  exercising  a  superin- 
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tendance  over  the  proceedings,  so  far  as  to  see  that  what 
is  done  shall  be  in  pursuance  of  the  Statute.  The 
Statute  cannot  affect  our  right  and  duty  to  see  justice 
executed." 

If  the  proceedings  of  the  Arbitrators, prove  to  be  void 
in  law  or  uUra  vires,  the  party  whose  right  would  other- 
wise be  bound  is  not  compelled  either  within  or  after  the 
14  days  to  apply  to  the  Supreme  Court  to  set  them  aside. 
He  may  lie  by  and  await  bis  opponents'  action. 

I  regret  very  much  the  decision  which  must  follow  from 
the  views  t  have  expressed,  as  there  iniist  have  been  a 
large  amount 'of  expense  incurred  on  the  country  in  the 
proceedings  of  the  Commissioners ;  but  we  are  bound  to 
administer  what  we  conscientiously  believe'  to  be  the  law 
applicable  to  each  case.  We  are  not  permitted  to' depart 
from  the  decisions  of  Judges  in  superior  positions,  and  of 
higlier  authority  than  ours,  however  mtich  we  may  be 
sensible  of  the  inconvenience  or  disappointment  that  may 
ensue  from  our  judgment.  ^     f       . 

The  awards  in  these  two  cases,  %  hole]  to  be  void  and 
must  be  sej;  aside. 

Mr.  Justice  Peters.      These  three  cases  embracing 
|the  same  points  were,  at  the  wish  of  C3ounsel  on  both 
sides,  argued  as  one  case,  subject  to  some  exceptional 
questions  applicable  to  some  or  one  of  them  singly,  which 
are   therefore  to  be  separately  considered,   after  those 
common  to  all  have  been  disposed  of.       The  cases  them- 
selves from  the  interests  involved,  are  important,  while 
some  of  the  points  invoke  the  discussion  of  cotistitutional 
questions  of  the  highest  importance,  and  I  must  say  that 
during  the  long  argument  of  four  days,  the  Counsel  on 
both  sides  have  displayed  a  research  and  knowledge  of 
principles  of  law,  backed  by  a  calm,  dispassionate,  but 
close  and  able  reasoning,  highly  creditable  to  fhem,  and 
which  has  greatly  assisted  me  in  coming  to  a  conclusion 
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on  the  many  different  points  on  which  I  am  called  to 
express  an  opinion. 

The  general  facts  are  well  known  and  may  be  thus 
briefly  stated.  ' ,  This  Island,  long  ago  granted  in  large 
blocks  of  abont  20,000  acres  each,  was,  as  time  went  on, 
let  by  the  grantees,  in  small  parcels,  generally  for  long 
terms  of  100  to  900  years,  reserving  an  acreable  rent  of 
about  Is.  The  grant  contained  conditions,  for  a  breach  of 
which  the  Crown  might  have  entered  and  avoided  the 
grants,  and  they  also  reserved  a  quit  rent.  Out  of  these 
tenures  sprung  an  agitation  which,  under  various  names, 
for  many  years  occasioned  much  discord  in  the  Colony, 
and  in  the  year  1862  an  Act  was  passed,  under  the 
provisions  of  which  a  large  portion  of  the  Island  was 
purchased  by  the  Gbvemment  from  its  owners.  But  a 
considerable  portion  remained  in  the  hands  of  others  who 
declined  to  sell,  and  the  Compulsory  **Land  Act  of  1875" 
was  passed.  Under  its  authority  a  tribunal  called  the 
Commissioners'  Court  was  organized,  and  it  is  out  of 
proceedings  instituted  in  that  Court,  for  obtaining  a 
Compulsory  transfer  of  these  Lands  to  the  Government, 
that  the  present  questions  arise.  As  it  will  be  necessary 
in  giving  a  construction  to  various  parts  of  this  Act,  to 
consider  its  character,  i.  e,  how  far  its  provisions  are  of  a 
penal  or  arbitrary  nature,  it  will  be  convenient  to  state 
its  provisions  and  effect  in  the  first  instance. 

The  preamble  recites  **that  it  is  very  desirable  that 
the  leasehold  tenures  should  be  converted  into  freehold 
Estates,  upon  terms  just  and  equitable  to  the  tenants,  as 
well  as  the  proprietors."  It  then,  by  its  Ist  section, 
defines  that  the  word  **Proprietor"  shall  be  construed  to 
include  and  extend  to  any  person  for  the  time  being, 
receiving  or  entitled  to  receive,  the  rents  and  profits  of 
any  Township  lands  exceeding  500  acres  in  the  aggregate, 
whether  such  lands  be  leased  or  unleased,  occupied  or 
unoccupied,    cultivated    or    wilderness;    provided    that 
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nothing  therein  contained  shall  be  construed  to  affect  any 
proprietor,  whose  lands  in  his  actual  use  and  occupation, 
do  not  exceed  1000  acres.  The  eflect  of  this  is  not  only 
to  subject  proprietor,  usually  so  called — to  be  deprived 
of  their  reversionary  interest  in  their  leased  lands  and  of 
their  unleased  lands — ^but  also  to  deprive  all  owners  of 
lands  in  fee  simple,  no  matter  how  acquired,  of  all  they 
hold  over  that  quantity.  It,  then,  after  providing  for  the 
appointment  of  the  tribunal,  and  pointing  out  the  mode  of 
procedure  by  its  28th  section,  enacts,  that  in  estimating 
the  amount  of  compensation  to  be  paid  to  proprietors  for 
tiieir  interest  or  right  to  the  lands,  the  Commissioner  shall 
take  the  following  facts  and  circumstances  into  considera- 
tion, and  subHsec.  (e.)  of  this  28th  sec,  on  which  many 
questions  arise,  is  as  follows:  *'The  number  of  acres 
possessed  or  occupied  by  any  persons,  who  have  not 
attorned  to  or  paid  rent  to  the  proprietor,  and  who  claim 
to  hold  such  land  adversely  to  such  proprietors,  and  the 
reasonable  probabilities  and  expense  of  the  proprietor 
sustaining  his  claim  against  such  persons  holding  adversely 
in  a  Court  of  Law,  shall  each  and  all  be  elements  to  be 
taken  into  consideration  by  the  said  Commissioners,  in 
estimating  the  value  of  such  proprietor's  lands ;  (1.)  the 
conditions  of  the  original  grants  from  the  Crown;  (2.) 
the  performance  or  non-performance  of  these  conditions ; 
(3.)  the  effects  of  such  non-performance,  and  how  far  the 
despatches  from  the  English  Colonial  Secretaries  to  the 
different  Lieutenant  Governors  of  this  Island,  or  other 
action  of  the  Crown  or  Government  have  operated  as 
waivers  of  any  forfeitures ;  (4.)  the  quit  rents  reserved  in 
the  original  grants,  and  how  far  the  payment  of  the  same 
have  been  waived  or  remitted  by  the  Crown."  It  must 
be  observed  that  this  28th  sec,  and  its  sub-sections 
directs  the  Conunissioners  to  consider  many  matters 
involving  very  nice  and  difficult  questions  of  law,  which, 
according  to  the  opinion  they  form,  may  materially  reduce 
the  amount  of  compensation  they  award,  and  yet   no 
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provision  is  made  by  the  Act  that  they  shall  be  persons 
possessing  the  legal  knowledge,  qualifying  them  to  decide 
such  questions.  The  29,  30.  and  31  sections  are  as 
follows :  The  29  enacts  *<when  the  award  shall  have  been 
made,  it  shall  be  published  by  delivering  a  copy  to  the 
proprietor  or  his  agent,  duly  authorized,  as  aforesaid,  and 
filing  the  original  with  the  Prothonotary.'*  The  30th 
section  provides  **that  at  the  expiration  of  sixty  days  from 
such  publication  of  the  award,  the  Grovemment  shall  pay 
into  the  Colonial  Treasury  the  sum  so  awarded  by  the  said 
Conmiissioners,  or  any  two  of  them,  to  the  credit  of  the 
suit  or  proceeding  in  which  such  award  shall  have  been 
made."  By  the  31  section  *«The  Colonial  Treasurer 
shall,  inmiediately  after  such  payment,  deliver  to  the 
Prothonotary  of  the  Supreme  Court  a  certificate  of  the 
amount  paid  into  the  Treasury,  as  aforesaid,  which  shall 
be  in  the  form  of  this  Act,  annexed,  marked  A.** 

On  the  construction  of  these  three  sections  another 
important  question  depends. 

The  whole  award  is  as  follows  : — 

In  the  matter  of  the  application  of  Emanuel  McE^chern, 
the  Conmiissioner  of  Public  Lands,  for  the  purchase  of 
the  Estate  of  Robert  B.  Stewart,  and  the  Land  Purchase 
Act,  1875. 

The  sum  awarded  under  section  26  of  the  said  Act  by 
us,  two  Commissioners  appointed  under  the  provisions  of 
the  said  Act,  is  seventy-six  thousand  five  hundred  dollars 
($76,500). 

Signed,  &c. 

The  first  objection  is  that  the  award  does  not  show  how 
the  Conmiissioners  have  adjudicated  on  matters  they  were 
bound  to  adjudicate  upon.  It  is  urged  by  the  proprietors 
that  by  the  28th  sec.  the  Commissioners  are  directed  to 
take  the  matters  mentioned  in  the  sub-section  into  con- 
sideration for   the  purpose — if  determined  adversely  to 
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^iKi— of  reducing  its  compensation,  and    therefore,  the 

^^ard  or  judgment  should  inform  him  how  they  were 

^^termined.     The  C«)un8el  for  the  Plaintiff  contend  that 

^^  whole  duty  of  the  Commisisoners  is  contained  in  the 

^Cth  Sec,  which  enacts  ^'That,  after  hearing  the  evidence 

adduced,  the  Commissioner  shall  award  the  sum  due  to 

8Qch  proprietor  as  the  compensation  or  price  to  which  he 

shall  be  entitled,  by  reason  of  his  being  divested  of  his 

^ds  and  all  interest  therein  and  thereto,''  and  thatj;he  27th 

Aod  28th  Sees,  are  merely  directory,  and  the  only  power 

/^e  Oommissioners  had  waste  award  a  sum  of  money.  But 

^^  is  difficult  to  see  how  this  last  contention  can  be  sus- 

^^^<1.    It  is,  we  know,  usual  in  awarding  compensation 

^^^   J^vids  oompulsorily  taken  for  public  purposes,  to  add  to 

"^       ^^^alue    an  allowance  on   account  of  the  sale  being' 

^'*^S>mal8ory ;  now  the  thing  here  forbidden  to  be  allowed 

^^^c^  a  known  subject  matter  of  the  existence  of  which 

\^^^      could  be  no  doubt,  and  therefore  it  is  positively 

^^^^^den,  but  there  were  other  subject  matters,  i.  «., 

X^^'^^ilities  and    expense    of   sustaining    land    against 

^S^iaitters,  conditions  in  original  grants,  and  quit  rents, 

the  exifltence  of  which  was  uncertain  and  could  not  be 

ascertained   until  the  Commissioners  had  heard  evidence 

respecting  them,  examined  documents,  and  considered  the 

legal  questions  raised  by  such  evidence  and  documents. 

Bat  with  regard  to  these  the  power  of  the  Act  could  give 

no  positive    injunction,    but    necessarily     leaves  their 

existence,  as  well  as  the  extent  of  their  depreciating  effect 

on  the  value  of  the  proprietor's  interest,  to  be  determined 

by  the  Commissioners.     It  is  a  rule  in  the  construction  of 

Statutes  that  no  clause,  sentence  or  won}  shall  be  held 

superfluous,  void  or  insignificant  unless  it  be  so  repugnant 

to  other  parts  that  the  two  cannot  stand  together.     Now, 

the  words  of  the  28th  Sec.  are,  that  in   estimating  the 

amount  of  compensation  to  be  paid  to  any  proprietor  for 

his  interest,  the  Commissioners  shall  take  the  following 

facts  or  circumstances  into  their  consideration.       What 

8 
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are  these  facts  or  circumstances  ?  The  number  of  acres 
possessed  by  persons  who  claim  to  bold  adversely,  and 
the  reasonable  probabilities  and  expense  of  the  proprietor 
in  sustaining  his  claim  against  them  in  a  Court  of  L#aw, 
shall  be  taken  into  consideration  in  estimating  the  value 
of  such  proprietor's  lands.  Then,  must  they  not  inquire 
and  determine  whether  any»  and  what,  persons  hold  ad- 
versely, and  what  quantity  each  person  so  holds,  before 
they  can  decide  whether  any,  and  what  deduction  should 
be  made  on  that  account  ?  The  section  then  proceeds, 
either  as  part  of  the  same  sub-section  or  as  a  distinct  sub- 
section, it  is  not  clear  which,  to  specify  further  matters 
which  the  Commissioners  are  to  take  into  their  consider- 
tion.  (1)  The  conditions  in  the  original  grants.  (2) 
The  non- performance  of  these  conditions.  (3)  Effect  of 
such  non-performance.  (4)  Quit  rents  reserved  in  the 
original  grants,  and  how  far  the  payment  of  the 
same  have  been  waived  by  the  Crown  ?  Must  they 
not  inquire  and  determine  whether  the  conditions  were 
broken,  and  the  effect  of  such  breach,  and  whether  any 
and  what  amount  of  quit  rents  are  due,  before  they  can 
decide  whether  any  and  what  amount  shall  be  deducted  on 
that  account?  Now,  if  these  matters  are  not  directed  to 
be  taken  into  consideration,  that  they  may,  if  determined 
one  wav»  operate  to  cut  down  the  amount  of  compensation, 
what  possible  meaning  can  be  attributed  to  them  ?  It  is 
quite  true  that  the  Commissioners'  investigations  would 
result  in  awarding  a  sum  of  money.  But  as  a  preliminary 
to  ascertaining  the  amount  of  that  sum,  they  had  to  decide 
on  these  several  subjects  which  they  are  thus  imperatively 
directed  to  take  into  their  consideration,  and  the  decision 
on  all  or  some  of  those  matters  may,  therefore,  materially 
have  effected  the  ultimate  amount  awarded. 

Then,  is  it  necessary  to  give  validity  to  the  award  that 
their  decisions  on  these  matters  should  appear  on  its  face? 
From   silence   respecting    a   subject  matter,   before    bh 
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Arbitrator,  other  than  those  on  which  he  has  expressly 
adjudicated,  a  decision  on  it  will  sometimes  be  presumed. 
In  Harrison  v.  Qreswick  (1),  a  cause  and  all  matters  in 
difference  was  referred ;  the  Defendant  set  up  a  cross 
claim  before  the  Arbitrator.  The  award  professed  to  be 
made  de  prmnissiB,  and  directed  a  gross  sum  to  be  paid 
to  the  Plaintiff,  but  said  nothing  about  the  cross  claim ; 
yet  it  was  held  good,  for  it  must  be  presumed,  from  the 
silence  of  the  Arbitrator  on  the  subject,  that  he  had 
negatived  the  cross  claim,  and  Barron  Park  says:  ^'The 
rule  is  this,  when  there  is  a  further  claim  made  by  the 
Plaintiff,  or  a  cross  demand  set  up  by  the  Defendant,  and 
the  award  professing  to  be  made  of  and  concerning  the 
matters  is  silent  respecting  such  further  claim  or  cross 
demand,  the  award  amounts  to  an  adjudication,  that  the 
Plaintiff  has  no  such  further  clum,  or  that  the  Defendant's 
cross  claim  is  untenable.  But  where  the  matter,  so  set 
up,  requires  to  be  specifically  adjudicated,  more  silencjs 
will  not  do.  Thus,  in  Doe  dem,  McuUcins  v.  Homer  (2), 
where  the  Plaintiff  claimed  to  be  entitled  to  recover  lands 
upon  two  seperate  demises,  and  the  Arbitrator,  to  whom 
«all  matters  in  difference  in  the  cause  were  referred, 
awarded  of  and  concerning  the  matters  referred,  that  the 
Plaintiff  was  entitled  to  the  possession  of  a  certain  part  of 
the  lands  sought  to  be  recovered,  but  did  not  say  upon 
which  demise.  The  Court  held  the  award  bad  for  not 
deciding  upon  which  demise  the  Plaintiff  was  to  recover, 
and  also  for  not  awarding  for  the  residue  of  the  lands. 
**There  are  many  other  cases,"  B.  Park  continues," 
^* which  might  be  put  where  the  Arbitrator's  silence  would 
not  be  decisive,  if  an  Ai^bitrator  be  called  upon  to  decide 
whether  or  not  a  partnership  existed  between  two 
persons,  or  what  was  the  interest  which  a  party  took  in 
certain  property,  whether  an  estate  in  tail  or  an  estate  in 
fee,  a  general  award  would  be  insuflSicient."    So,  in  the 

(1)    13  C.  B.  399.  (2) 
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Duke  of  Beaufort  v.  Swansea  Harbor  Trueiees  (1), 
though  under  the  land  Clauses  Consolidation  Act,  the 
Arbitrator,  in  estimating  compensation,  is  to  have  regard 
to  the  value  of  the  land,  and  also  damage  (if  any)  by 
severance.  An  award  giving  compensation  for  the  land 
only  was  held  good,  for  the  Court  must  presume,  from  the 
silence  of  the  Arbitrator,  that  in  his  opinion,  there  was 
no  damage  from  severance.  Now  why,  in  these  cases, 
was  a  decision  on  a  matter  not  mentioned,  presumed? 
Because  the  very  terms  of  the  finding  implied  it.  But  in 
the  present  case,  there  are  not  two  separate  heads  of 
demand,  but  one  demand  only — «Mhe  value  of  the  land,'' 
with  a  direction  to  ascertain  the  existence  of  certain  facts, 
which,  if  found,  are  to  be  considered  in  estimating  the 
value  of  the  proprietor's  interest  in  it.  Now,  if  the  Com- 
missioners found  these  facts  against  the  proprietor,  they 
would  find  only  one  sum,  it  might  be  $70,000.  And  if 
they  found  them  in  favor  of  the  Proprietor  they  would 
still  find  only  one  sum,  it  may  be  $70,000.  Then  how  can 
the  bare  award  of  only  one  sum  raise  any  presumption 
whether  they  did,  or  did  not  decide  the  questions 
respecting  these  *«facts  or  circumstances,"  or  how  thej!^ 
decided  them?  It  seems  to  me  clear  that  silence  here 
will  not  do. 

Another  strong  reason  why  the  manner  in  which  the 
Commissioners  have  dealt  with  these  facts  should  appear 
on  the  award  is  this  :  The  45th  section  enacts  that  *^no 
award  made  by  the  Commissioners  shall  be  held  or 
deemed  to  be  invalid  or  void  for  any  reason,  defect  or 
informality,  whatsoever;  but  the  Supreme  Court  shall 
have  power  on  the  application  of  cither  the  Commissioner 
of  Public  Lands  or  the  Proprietor,  to  remit  to  the  Com- 
missioners any  award  which  shall  have  been  made  by 
them,  to  correct  any  error,  or  informality,  or  omission 
made  in  their  award :  provided   always,  that  any   such 

(1)    8  C.  B.  N.  8.  756. 
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application  to  the  Supreme  Court  to  remit  such  awards 
shall  be  made  within  thixty  days  from  its  publication." 
N0W9  to  enable  a  proprietor  to  avail  himself  of  the 
privilege  of  having  an  award  sent  back  to  the  Com-* 
missioners,  to  rectify  a  mistake  injuriously  affecting  his 
interest,  it  might  be  absolutely  necessary  to  find  out  what 
their  decision  in  some  of  these  facts  really  was;  but 
where  is  he  to  look  for  it?  If  he  cannot  find  it  on  the 
award,  what  means  has  he  of  finding  it  out  at  all  ?  No 
judgment  appears  to  have  been  pronounced  by  the  Com- 
missioners ;  every);hing  is  locked  up  in  their  own  breasts, 
and  they,  themselves,  from  lack  of  legal  knowledge,  must 
have  been  inopea  oonsiUii  in  dealing  with  many  of  these 
questions.  When  in  addition  to  this  we  find  the  avenues 
to  every  Court  of  review  carefully  closed,  and  the  door 
even  to  this  power  of  sending  it  back  to  the  Com- 
missioners also  closed,  after  the  expiration  of  thirty  days 
from  publication  of  the  award.  It  does  seem  to  me  if 
ever  there  was  a  case  where  an  award  should  shew  a 
specific  dealing  with  each  preliminary  matter  submitted, 
it  is  this — I  will  put  a  case  to  illustrate  what  I  mean — 
suppose  the  Commissioners  find  a  large  part  of  a  Township 
covered  with  squatters,  there  is  no  privity  with  the 
proprietor,  what  course  of  investigation  must  the  Com- 
missioners pursue?  They  must  proceed  to  examine,  not 
only  how  long  each  squatter  has  held  possession,  and  the 
extent  of  land  occupied,  so  as  to  decide  whether  the 
proprietor  is  barred  by  the  Statute  of  limitations,  but 
also  the  extent  of  the  poswasio  pedis  twenty  years  ago,  as 
distinguished  from  the  extent  of  a  possesaio  pedis  com- 
mencing within  that  period.  Now,  every  lawyer  knows 
that  this  may  involve  very  difficult  legal  questions,  and 
suppose  the  Commissioners  (being  wholly  unacquainted 
with  the  law  relating  to  the  Statute  of  Limitations)  in 
such  case,  to  hold  the  greater  part  of  a  Township  to  be 
irretrievably  lost  to  the  proprietor,  by  reason  of  adverse 
possession,  when  in  law  he  is  not  Imrred  at  all,  and  in 
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consequence  award  him  only  $5,000  compensation,  when 
but  for  this  mistake  in  law  they  would  have  given  him 
$20,000.  Surely  it  would  be  very  important  io  such  a 
case  that  the  proprietor  should  be  at  once  informed  of 
this,  so  that  he  might  come  to  this  Court  and  ask  to  have 
it  remitted  for  re-construction  and  correction,  before  the 
thirty  days  expire.  The  PlaintiflTs  Counsel  in  showing 
cause  offered  an  affidavit  with  the  short-hand  writer's 
notes  of  the  trial  before  the  Commissioners  attached ;  it 
was  objected  to,  but  we  admitted  it ;  I  am  not  quite  sure 
we  were  correct  in  doing  so.  But  there  is  a  part  of  Mr. 
Davies*  speech  which  shows  so  clearly  what  the  contention 
about  squatters  was  and  how  materially  it  must,  if  sus- 
tained, have  affected  the  amount  of  compensation  that  I 
extract  it.  He  says.  Page  185,  that  the  question  about 
conditions  will  be  spoken  to  in  closing,  and  that  Stewart 
has  no  Title  to  Lot  47.  «<We  will  show  that  the  Lot  is 
held  adversely,  and  that  his  Schedule  of  tenants  and 
arrears  is  merely  fictitious.  We  will  show  that  the  persons 
against  whom  he  claims  these  large  arrears,  he  has  never 
been  able  to  put  in  possession  of  the  farms.  They  are  not 
legally  bound  to  pay,  and  Mr«  Stewart  has  added  these 
fictitious  sums  to  increase  his  claims.  We  will  submit 
that  these  farms  were,  at  the  time  he  leased  them,  held 
adversely  by  other  parties.  We  contend,  therefore,  that 
the  Court  cannot  allow  him  for  these  arrears,  and  we 
contend  also  that  if  he  is  allowed  anything  for  that  part 
of  the  Lot  upon  which  he  has  obtained  a  foothold,  the 
allowance  should  be  but  a  very  small  sum  indeed,  as 
against  the  Crown  he  has  no  title,  and  he  has  already 
drawn  from  the  township  much  more  than  the  value  of 
any  precarious  possessory  interest  of  which  he  may  be 
supposed  to  be  the  owner.  On  Lot  30  we  will  show  that 
a  large  quantity  of  land  has  been  held  adversely  for  many 
years  by  those  who  came  there  before  Mr.  Stewart 
himself  got  possession  of  the  Lot.  We  will  show  that 
with    one  or  two    exceptions    they    have    remained   in 
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possession,  that  in  some  instances  he  has  brought  action 

against   them,   but  has  not   succeeded  in  ousting  them. 

Tlie  contention  that  their  possession  is  to  be  confined  to 

land  which  they  have  had  actually  under  cultivation  for 

twenty  years  has .  never  been  sustained  in  any  Court  of 

Law  in  which  the  whole  question  has  been  brought  up. 

We  will  show  that  those  persons  have  held  the  rear  of 

their  farms  by  opeu  notorious  possession,  that  their  lines 

have  been  run  out,  and  that  they  have  openly  exercised 

over  the  land  the  rights  of  ownership  and  in  every  way 

have  treated  it  as  their  own.       It  is  not  necessary  that 

people  should  have  land  under  crop  for  twenty  years  to 

acquire  possession  of  it.     That  is  not  the  law.    It  is  quite 

sufficient  if  the  possession  is  open,  and  marked  by  clear 

boundaries,  that  give  notice  to  the  world.     On  Lot  40  we 

can  show  that  the  holders  had  a  possession  of  that  kind. 

Mr.  Stewart  might  as  well  claim  the  land  at  the  bottom 

of  the  sea,  as  the  land  which  has  been  thus  held  for 

twenty  years ;"  and  the  attorney  General  in  his  closing 

speech  insists  on  the  breach  of  conditions  in  the  original 

grants,  quit  rents,  as  matters  which  should  diminish  the 

compensation.     At  page  186  the  Court  says,  **we  do  not 

wish  you  to  argue  the  question  of  forfeiture  now,  if  you 

will  do  so  at  the  close,  but  we  will  be  glad  to  know  from 

you  then  what  you  consider  to  be  the  distinct  effect  of 

your  argument,  we  would  like  to  know  whether,  if  we 

think  your  argument  sound,  you  consider  that  we  should 

give  Mr.  Stewart  nothing  for  his  land,  or  should  make  a 

deduction,  and  if  so,  what  deduction.'*      Mr.  Brecken,  in 

his  reply  to  this  question,  page  233,  says  Mr.  Stewart  is 

not  in  a  position  to  take  advantage  of  any  concessions. 

Your  Honors  are  sitting  here  under  a  special  Act  of  the 

Legislature  and  part  of  your  instructions  is  that  you  shall 

consider    the    performance  or  non-performance    of   the 

original  grants.     A  great  many  squatters  appear  to  have 

been  examined ;  some  say  they  hold  100,  some  50  acres ; 

one  says  he  had  12  acres  cleared  or  fenced  20  years  ago ; 
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some  they  cannot  say  how  much,  perhaps  15  or  20.  This 
seems  to  hare  been  the  contention  and  the  nature  of  the 
inquiry.  Now,  what  is  the  law  as  to  acquiring  title  by 
adverse  possession  ?  Briefly  this,  that  a  squatter  is  not 
considered  in  possession  of  anything,  except  what  he  has 
fenced,  cleared  or  cultivated,  or  appears  to  occupy  in 
some  way  as  open  and  notorious  as  if  he  had  fenced, 
cleared  or  cultivated  it ;  he  is  said  to  acquire  title  inch  by 
inch,  I.  e.,  it  must  appear  that  each  acre  claimed  has  been 
80  held  for  20  years,  and  if  it  appears  that  he  held  5  acres 
in  that  way  for  20  years,  and  the  next  5  only  for  18  or 
19  years,  he  can  only  hold  the  first,  and  the  proprietor  (if 
he  make  out  a  prima  fade  title)  will  recover  the  other. 
How  did  the  Commissioners  decide  this  contention  ?  Who 
can  answer  the  question  ?  The  reference  made  by  section 
28,  sub-section  (e),  obviously  might  bring  two  classes  of 
Squatters'  claims  before  the  Commissioners ;  one  where  the 
occupants  had  not  held  for  20  years,  another  where  they 
had,  and  thus  raise  two  distinct  questions ;  admitting  that, 
as  regards  the  first,  they  had  a  right,  by  some  mere  guess 
or  approximation,  to  decide  conclusively,  as  a  matter  of 
fact,  for  with  respect  to  such  cases  there  could  be  no 
question  of  law — what  the  proprietor's  expense  in  ejecting 
that  class  of  squatters  would  be,  and  to  deduct  it  from  the 
intrinsic  value  of  his  land,  without  giving  him  any  informa- 
tion as  to  how  much  they  did  deduct  on  that  account — 
yet,  surely  with  respect  to  the  other,  whether  they 
sustained,  Mr.  Davies'  contention,  that  Stewart  had  no 
title  to  Lot  47,  and  a  latge  part  of  Lot  30,  either  on 
account  of  breach  of  condition  or  adverse  possession  or  not, 
they  should  have  stated  how  they  did  decide  it ;  otherwise, 
by  a  plain  mistake  in  law,  Stewart  might  be  wronged 
out  of  thousands.  Even  a  common  award  inter  parties, 
which  failed  to  dispose  of  such  a  contention,  would  bo 
bad.  Thus  Russel  awards,  253,  ^'If  the  fact  that  a  matter 
submitted,  has  not  been  decided,  be  brought  before  the 
Court  in  any  regular  manner,  as  by  plea  or  affidavit. 
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aecoxrding  to  the  nature  of  the  proceedings,  the  award  will 

be  d^emed'invalid  however  good  it  may  be  on  its  face/' 

So  1:1=^  Stone  v.  PhiUipps  (1),  four  actions  of  ejectment 

and     ^m\\  matters  of  difference  were  referred ;  but  there  was 

a fif^ Inaction  brought  before  the  Arbitrators,  which  they 

ooni-^^ed  to  notice  in  their  award ;  on  this  being  shown  by 

afli<i«3^vit8,  the  Court  held  that  as  the  matter  omitted  was 

not;    ^z^^pable  of  being  severed,  the  award  was  bad  in  toto, 

I^  -^T^oM  r.  Boards  (2)  there  was  a  contention  before  the 

'^^'^^  i  "€:rator,  whether  the  defendant  who  had  agreed  to  sell 

*  X^i^3ce  of  land  to  plaintiff,  had  a  good  title  to  it,  the 

*^^'^'«:*^  directed  defendant  to  convey  the  land  to  plaintiff*, 

bat     ^::^mitted  to  find  whether  defendant  had  a  good  title  or 

°^'*^-  Littledale    says:    **The   Arbitrator  should   have 

afa^t^^^  in  big  award  whether  the  title  was  good  or  bad,"  it 

'^  ^«^*d  he  has  done  so  in  effect.     I  had  some  doubt,  but  I 

^^'^      ^^^  f  opinion  that  he  ought  to  have  proceeded  in  a  direct 

^•^-3^      to  determine  the  question  as  it  arose  out  of  the  agree- 

"^^^^^^  "ft: ;  he  should  have  said  whether  the  title  was  good  or 

"^^  ^*  --  What  is  the  law  with  respect  to  the  liability  of  a 

^®^^^^^ or  who  cannot  make  out  a  marketable  title?      Dart 

^^fe:  P.,  871,  says  **on  a  contract  for  a  sale  of  land,  the 

P^^^^:^  laser,  as  a  general  rule,  is  only  entitled  to  nominal 

•^^^^^•►^Bige  for  the  loss  of  his  bargain,  where  the  vendor, 

.  ^^^^^'•jgh  want  of  title  or  otherwise,  having  acted  honaflde^ 

**  ^^^^  K:m.able  to  convey  the  estate  f  and  in  Angel  v.  Fitch  (3) 

^  ^^  "*^  ice  Cockbourne  says :  ♦•That  in  the  complicated  state 

*  ^fc^e  law  of  real  property,  the  owner  of  an  estate  is  often 

^^^^-^•=^le  to  make  out  such  a  title  as  a  purchaser  is  com- 

PJ^       •-  ^3^ble  to  accept,  and  it  is,  therefore,  only  reasonable,  if 

^^^         >)urcha8er  refuses  the  title,  that  the  vendor's  liability 

*  ^^-^'^^:^.ld  be  limited   to  repayment  of   the    deposit    and 

^^^^nses.       So  in   equity  a  purchaser    cannot  claim  a 

^^^"^^eyance  of  an  interest  to  which  a  vendor  conveys  a 

^"•^^Dtful  or  defective  title  with  an  abatement  in  respect  of 

<:i)    4  Blng.  N.  C.  37.  (2)    8  A.  A  E.  291, 

(3)    L.  B.  3  Q.  B.  3U. 
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the  imperfection  of  title  extending  to  the  whole  estate. 
Dart  y.  &  P.  979.  And  in  Loyd  on  Compensation  it  is 
laid  down  that  if  a  railway  Company  contracts  for  the 
purchase  of  land,  they  may  claim  a  sixty  years'  title.  But 
if  they  refuse  to  accept  the  best  title  the  vendor  can  make, 
the  latter  may  call  on  them  to  complete  or  abandon  the 
contract.  Now  the  Statute  which  deprives  a  man  against 
his  will  of  property  he  has  long  possessed,  and  at  the 
same  time  authorizes  deductions  from  its  value  on  account 
of  real  or  fancied  defects  of  title,  which  never  injured,  and 
which  each  year  became  less  likely  to  injure  him,  is 
certainly  hard  enough,  and  contrary  to  the  principles 
which  govern  like  questions  regarding  voluntary  and 
compulsory  sales  at  law  and  in  equity,  where  the  doctrine 
is,  if  you  do  not  like  the  title  you  need  not  accept  it,  but 
if  you  do  accept  it  you  must  pay  the  full  value.  But  we 
are  asked  in  effect,  to  put  a  much  harder  construction  on 
the  Statute,  by  holding  that  those  who  make  the  deducticms 
may  so  frame  their  award  as  to  conceal  from  the  owner  the 
grounds  on  which  they  are  made,  and  thus  in  the  shape  of 
deductions  really  make  the  owner  pay  thousands  of  dollars 
damages,  on  account  of  supposed  defects  which,  it  stated, 
he  might  have  shown  to  be  unreal ;  would  not  this  be  the 
height  of  injustice  ?  But  it  is  a  rule  that  the  Court  must 
not  put  a  construction  on  a  Statute  which  is  unjubt  and 
absurd,  if  it  will  bear  a  construction  which  is  reasonable 
and  just;  here  the  Legislature  no  doubt  saw  that  it  was 
leaving  difficult  questions  of  law  affecting  property  of  very, 
great  value  to  a  tribunal  quite  incompetent  to  decide 
them,  and,  therefore,  provided  the  appeal  to  this  Court, 
to  have  the  award  remitted  back,  so  that  by  the  light 
reflected  on  the  question  by  the  discussions  here,  it 
might  better  disceru  its  duty  and  correct  its  errors.  We 
cannot  suppose  the  Legislature  did  not  know  that,  when 
preliminary  questions  were  raised  affecting  the  amount  to 
be  awarded,  the  Commissioners  were  bound  to  decide  them, 
and  there  is  nothing  to  show  an  intention  in  this  respect 


KELLT  V.    8UL1VAN  AND  OTHERS.  67 

to  set  aside  the  usual  mode  of  proceeding  in  such  matters 
by  permitting  the  necessary  requisite  of  stating  how  they 
did  decide  to  be  dispensed  with.  But  it  is  said  the  Act 
makes  the  Commissioners  the  sole  Judges  of  the  value  of 
land,  and  also  of  the  amount  which,  after  a  consideration 
of  the  ^^facts  and  circumstances  "  mentioned  in  the  Act — 
when  correctl}"  ascertained  to  be  66  facts  —  they  will 
deduct  from  the  value,  but  in  my  judgment  it  does  not 
make  them  the  absolute  judges  of  any  questions  of  law 
necessary  to  be  decided,  before  determining  whether  any 
and  what  amount  is  to  be  deducted.  There  is  not,  and 
never  was,  any  rule  of  law  restraining  the  Court  of  Queen*s 
Bench  from  correcting  a  mistake  in  law  of  an  inferior 
Court ;  it  is  a  part  of  its  inherent  jurisdiction  to  do  so. 
In  Regina  v.  BoUon  (I)  Coldridge  says:  *^Now,  there 
can  be  no  doubt  that  when  the  Court  of  Quarter  Sessions 
acts  under  a  mistake  of  the  law,  in  coming  to  a  conclusion 
upon  certain  facts  brought  before  them,  this  Court  will 
direct  a  mandamus  to  issue,  but  when  the  sessions,  having 
had  the  facts  before  them,  exercise  their  judgment  upon 
them  and  decide  a  question  arising  out  of  these  £Eicts,  it 
is  otherwise."  Where  ordinary  Arbitrators  make  a 
mistake  in  law,  the  Courts  generally  refuse  to  correct  it, 
but  this  is  because  the  parties,  having  chosen  to  withdraw 
their  dispute  from  the  Court,  and  appointed  their  own 
judges,  they  must  submit  to  the  consequences  of  their 
miscarriage.  Fuller  v.  Fenwick  (2)  is  a  strong  instance 
of  this.  But  these  Commissioners  are  not  ordinary 
arbitrators,  or  anything  like  them.  None  of  them,  as  in 
ordinary  arbitrators,  are  voluntarily  appointed  by  the 
defendant ;  one  is  nominally  appointed  by  the  proprietor ; 
but  be  only  appoints  *4east  a  worse  thing  come  unto  him." 
This  distinction  is  pointed  out  by  Mr.  Hodges,  in  his 
book  on  Railways,  325,  he  says :  '^The  reason  why  awards 
cannot  be  impeached  for  errors  in  fact  or  errors  in  law 
not  apparent  on  the  face  of  the  award,  seems  to  be  founded 
(1)    5  Jur.  1 134.  (2)  3  C.  E.  705. 
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on  the  principle,  that  the  Arbitrators  are  judges  of  the 
parties  own  choosing.  A  distinction  on  this  point  seems  ^ 
howerer,  to  exist  in  the  case  of  awards  niade  under  the 
Consolidation  Acts,  because,  as  we  have  seen,  if  either  of 
the  Arbitrators  refuse  to  concur  in  the  appointment  of  an 
umpire,  the  Board  of  Trade  are  empowered  to  appoint 
him  without  any  previous  communication  with  any  of  the 
contending  parties."  Under  this  Act  the  Governor 
General  appoints  the  umpire,  without  any  communication 
with  either  of  the  parties.  I  would  remark  that  in  the 
preceding  observations,  I  have  excluded  the  effect  of  the 
restraining  clauses,  reserving  the  discussion  of  that  until 
I  consider  hcfw  the  case  is  to  be  disposed  of. 

But  there  is  another  and  distinct  point  made  by  Mr. 
Hodgson  as  to  the  Quit  Rents,  which  I  have  not  noticed. 
He  contends  that  the  Quit  Rents  are  a  charge  on  the  land, 
and  therefore,  unless  the  Commissioners  give  an  express 
decision,  finding  that  none  are  due,  or  that  they  have  been 
taken  into  account  in  awarding  compensation,  the 
proprietor  might  be  sued  for  them,  aud  therefore,  the 
proprietor  was  entitled  to  have  this  fact  found.  The 
Counsel  for  the  Government  contend  that  this  rent  is 
merely  a  charge  on  the  land,  and  that  no  action  will  lie 
against  the  proprietor.  By  the  Island  Act,  14th  Vic, 
C.  3,  in  consideration  of  the  Island  Government  under- 
taking to  pay  the  civil  list,  the  quit  rents  were,  amongst 
other  things,  made  over  by  the  Imperial  Government  to  the 
Government  of  this  Island ;  before  this  period  there  had 
been  a  correspondence  with  the  Imperial  Government 
respecting  them,  but  there  is  nothing  before  the  Court  to 
show  what  the  correspondence  was ;  but  at  the  end  of 
sub-section  (e)  of  the  48th  section,  the  last  question  the 
Commissioners  are  to  consider  is  ''the  quit  rents  reserved 
in  the  original  grant,  and  how  far  payment  of  the  same 
have  been  remitted  by  the  Crown."  This  is  a  Legislative 
declaration  that  there  is  a  question  whether  the  quit  rents 
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are  due  or  not;  these  two  facts,  therefore,  ace  all  that  is 
before  us — first,  that  the  quit  rents,  if  due,  belong  to  the 
GoYemment  of  this  Island;  secondly,  that  there  is  a 
question  existing  whether  they  have  been  waived  or 
remitted  by  the  Crown  or  not.  That  the  quit  rents  and 
arrears  are  a  charge  on  the  land  there  is  no  doubt,  but 
although  they  are  only  a  charge  on  the  land,  yet  the 
proprietor  may  be  indirectly  liable;  for  if  there  be  a 
tenant  or  purchaser,  with  whom  he  has  coYenanted  for  quiet 
enjoyment  or  against  incumbrances,  either  could  maintain 
an  action  against  the  proprietor.  The  tenant,  if  distrained 
on,  or  the  purchaser  for  that,  or  because  the  land  being 
liable  to  this  rent,  was  not  free  from  incumbrance.  The 
case  of  Hammond  v.  Hill  (1)  is  so  Yery  applicable  to  this 
point,  that  I  have  extracted  it : — 

This  was  an  action  of  debt  upon  a  bond,  where  the 
condition  was,  that  the  defendant  should  keep  harmless 
the  plaintiff  from  all  jointures,  decrees,  annuities, 
damages,  claims,  and  all  other  incumbrances,  and  should 
perform  the  covenant  in  the  indenture  dated  the  2nd  of 
May,  1702,  whereby  the  defendant  conveyed  to  the 
plaintiff  and  his  heirs  a  messuage  and  lands,  called  Little 
Brushy,  in  the  County  of  Sussex,  and  by  the  same  deed 
the  defendant  covenanted  that  the  plaintiff  should  have, 
use,  possess  and  enjoy,  the  premises  aforesaid  quietly  and 
peaceably  without  any  impediment  from  the  defendant, 
his  heirs  or  assigns,  or  any  other  person,  and  that  clearly 
acquitted  and  exonerated  of  and  from  all  former  and  other 
grants,  &c.,  rents,  rent  charges,  arrears  of  rent,  statutes, 
&c.,  charges  and  incumbrances  whatsoever.  The  plaintiff 
assigns  for  breach,  that  the  tenements  aforesaid  were 
charged  and  chargeable  with  one  annual  rent,  viz. :  a  rent 
of  lis.  6d.,  to  be  paid  to  the  Lord  of  the  Manor  of  W. 
in  the  said  County,  of  whom  the  said  tenements  then  and 
before  were  and  are  held  under  the  said  rent  and  other 

(1)    1  Coyn.  Rep,  ISO. 
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services.  The  defendant,  by  his  rejoinder,  says  that  the 
rent  of  lis.  6d.  aforesaid,  was  payable  to  the  Lord  of  that 
Manor  as  a  quit  rent,  incident  to  the  tenure  of  those  lands, 
and  that  the  plaintiff  was  not  molested,  &c.,  for  any 
arrears  of  that  rent  payable  before  the  making  of  the 
indentures  aforesaid.  The  plaintiff  maintained  his 
replication  and  the  defendant  his  rejoinder;  and  upon 
this  there  was  a  demurrer ;  and  the  question  was,  if  the 
covenant  was  broken  ?  And  it  was  resolved  by  the  whole 
Court  without  any  difficulty,  that  it  was.  For  the 
defendant  had  expressly  covenanted  with  the  plaintiff 
upon  his  purchase  that  he  should  have  the  lands  discharged 
of  all  rents ;  and,  therefore,  they  ought  to  be  discharged 
of  this  rent  as  well  as  of  all  others ;  for  a  quit  rent  is  a 
rent."  In  3  Cruse,  Dig.  514,  Sec.  52,  it  is  said,  '«it  has 
been  stated  in  Sec.  44  that  quit  rents  and  other  customary 
and  prescriptive  rights  are  comprised  within  the  iStatute 
of  32  Henry  VIII.  But  Lord  Coke  lays  it  down  that  this 
Act  does  not  extend  to  a  rent  created  by  deed,  nor  to  a 
rent  reserved  upon  any  particular  Estate ;  for  in  the  one 
case  the  deed  is  the  title,  and  in  the  other  the  reservation/' 
I  may  observe  that  the  Statute  of  32  Henry  VIII  only 
requires  that  avowries  couusauces  for  rent,  suit  or  service 
due  by  custom  or  prescription  must  be  made  within  fifty 
years.  In  Mdridgev.  Knott  (1)  it  was  held  that  more 
length  of  time,  short  of  the  period  fixed  by  the  Statute  of 
Limitations,  and  unaccompanied  with  any  circumstances, 
was  not  in  itself  a  sufficient  ground  to  presume  a  release 
or  extinguishment  of  a  quit  rent.  The  quit  rents  in  the 
present  case  is  due  to  the  Crown,  under  a  reservation  in 
the  grants. 

It  will  be  observed  that  in  the  other  facts  or  circum- 
stances, contained  in  sub-section  (e),  which  I  have 
already  considered,  a  positive  refusal — if  such  appeared — 
of  the  Commissioners  to  consider  any  of  these  questions, 

(1)    Cow.  214. 
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would  have  the  same  effect  as  a  finding  in  all  of  them  in 
favor  of  the  proprietor,  that  is,  would  leave  the 
Commissioners  to  act  as  simple  valuers  and  could  not 
injuriously  affect  the  proprietor's  interest,  as  the  amount 
awarded  would  then  be  what  they  considered  the  intrinsic 
value  of  the  land,  unreduced  by  any  depreciatory  effect, 
which  might  have  resulted  from  any  of  those  facts  or 
circumstances  being  found  against  him.  But  the  neglect 
or  refusal  to  consider  whether  the  quit  rents  <*had  been 
waived  or  remitted  by  the  Crown,"  might  result  in 
depriving  him  of  protection  against  a  claim  he  had  a 
right  (whether  they  had  been  waived  or  not)  to  be 
protected  against,  by  their  decision,  which  would  then — 
the  Government  being  party  to  the  proceedings  and  owners 
of  the  *'quit  rents" — be  a  good  plea  in  bar  to  an  action  of 
covenant  by  a  tenant  or  purchaser,  alleging  liability  to 
these  **quit  rents"  as  a  breach.  This  distinction  might  be 
found  material  in  considering  whether  the  Court  should 
set  aside  the  awards,  or  leave  the  proprietors  to  insist  on 
their  invalidity  in  an  ordinary  suit.  Now,  if  I  am  correct 
in  my  view  of  this  question,  it  is  plain  that  the  Commis- 
sioners have  been  passive  as  to  a  jurisdiction  when  they 
should  have  exercised  it  actively.  Then  comes  the 
question :  does  the  passiveness  of  an  inferior  tribunal, 
when  it  should  have  been  active,  render  the  proceedings 
void  in  the  same  way  as  action  on  a  subject  matter,  ultra 
rtres,  would  have  done?  Thorpe  v.  Cooper  (1)  is  a 
direct  authority  that  it  does.  That  was  the  case  of  an 
award  by  Inclosure  Commissioners,  where  the  Commis- 
sioners had  omitted  to  make  an  allotment  or  compensation 
in  respect  of  tithes,  in  Waddington  (a  Township  in  the 
parish  to  which  the  Inclosure  Act  applied),  the  Court 
8ay8  **the  Commissioners,  not  having  made  any 
compensation  for  the  tithes  of  Waddington,  must  either 
have  rejected  a  claim  which  they  were  directed  to 
compensate,  or  from  inadvertence,  have  omitted  to  make 
(1)    SBing.  116. 
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compensation  for  it.  In  the  first  case  they  have  exceeded 
their  authority,  in  the  second  they  have  omitted  to  do 
what  they  were  expressly  required  to  do.  In  either  view 
of  the  case  their  award  is  void,  as  to  all  such  interests  as 
are  affected  by  their  exceeding  their  jurisdiction  or  by 
their  omission."  In  that  case  there  was  a  clause  in  the 
statute  which  saved  the  rights  of  all  persons  except  those 
to  whom  compensation  was  awarded,  but  Ch.  J.  says,  if 
there  had  been  no  saving  clause,  the  decree  would,  on 
principle,  have  been  the  same,  and  in  Buvbury  v.  Fuller 
(1)  where  this  case  is  relied  on  by  the  Court  on  a  similar 
point.  The  facts  in  Thorpe  v.  Cooper  (2)  are  said  to  be 
distinguishable  in  this,  that  the  plaintiff  in  Bunbury  v. 
Fuller  could  not  rely  on  the  operation  of  the  saving  clause, 
which  was  so  narrowly  worded  that  it  would  not  embrace 
his  case,  but  still  the  decision  was  notwithstanding  the 
same.  In  Thorpe  v.  Cooper  the  commuted  tithes  in 
respect  of  other  places  were  enjoyed  by  the  plaintiff,  and 
the  award  was  only  held  protanto  void.  But  in  the  present 
case  the  omission,  for  the  reason  already  stated,  affects 
the  proprietor's  interest  in  the  whole  subject  matter,  and 
also  fails  to  provide  him  with  a  protection  against  future 
claims  on  account  of  quit  rents  to  which,  under  the  Act, 
he  was  entitled. 

The  third  ground  is  that  the  award  is  uncertain, 
because  it  gives  no  description  of  the  lands  in  respect  of 
which  compensation  is  awarded,  and  which  are  to  be 
conveyed  by  the  public  trustee  to  the  Commissioner  of 
Public  Lands.  The  Counsel  for  the  plaintiff  argue  that  as 
the  award  states  the  compensation  to  be  given  for  all  the 
lands  owned  by  the  proprietor  on  the  townships  named  in 
the  Commissioner  of  Public  Lands'  notice  of  intention,  to 
take  it  is  sufficiently  certain  in  as  much  as  the  lands  to 
be  conveyed  by  the  "Public  Trustee"  can  be  ascertained 
by  showing  what  lands  the  proprietor  owned  at  the  time 
of  making  the  award,  but  the  notice  of  the  Commissioner 

(1)    9  Ex.  136.  (2)    5Bing.  116. 
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of  Public  Lands  only  states  all  the  Proprietor's  Township 

Lands    in    this   Island    liable  to    be    taken    under  the 

Act,  including    Lots    7,    10,    12,    30    and    47.       The 

caption     to    the     award     is    '^In     the    matter    of    the 

Conimis4»ioner    of    Public   Lands,   for  the   purchase    of 

the  Estate  B.  B.    S.,  and  the  Land  Act  of  1875,   and 

the    award    is :       The    sum     awarded    under    the    Act 

is  $76,500.''      This  is  the  whole  award ;  and  there  is,  it 

appears  to  me,  nothing  to  show  in  respect  of  what  lands 

the  compensation  is  awarded,  for  it  is  consistent  with  the 

award  that  the  Commissioners  may  have  thought  that  B. 

B.  S.  had  no  title  to  Lots  10  and  47,  and  therefore  they 

had  no  jurisdiction  over  them,  or  that  they  awarded  no 

compensation  for  them  ;  or  to  put  it  in  another  way :  The 

notice  is,  I  will  take  all  your  lands  liable,  treat  this  as  the 

submission,  then   the  first  question   is,    what   lands  are 

liable  ?     Does  an  award  simply  saying  $76,500  is  awarded 

answer  the  question,  by  showing  what  lands  are  liable? 

But  assuming,  for  argument  sake,  the  award  may  imply 

that  compensation  was  awarded  for  his  lands  in  all  the 

Townships  named.       In  considering  this  point  we  must 

first   see   whether,  looking  at  the  general  provisions  of 

the  Act,  any  intention  regarding  this  matter  of  description 

is  manifested.     It  is  evident  that  when,  under  Sec.  2,  the 

Commissioners  give  notice  of  intention  to  purchase,  they 

cannot  be  possessed  of  the  information  necessary  to  give  a 

particular  description  of  the  land,  and  therefore  a  general 

notice  (»f  all  lands  liable  to  be  taken  under  the  Act  must 

of  necessity  be  sufficient.       But  when  the  proprietor  has 

appeared  in  Court,  then  the  Act  provides  that  ^'the  said 

Commissioners   shall  have   full  power  and   authority   to 

examine,  on  oath,  any  person  who  shall  appear   before 

them,  either  as  a  party  interested  or  as  a  witness,  and  to 

summon  before  them  all  persons  whom  they  or  any  two 

of  them  may   deem  it   expedient  to  examine   upon  the 

matters  submitted  to  their   consideration,  and    the  facts 

which  they  may  require  to  ascertain,  in  order  to  carry  this 

lO 
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Act  into  effect,  and  to  require  any  such  person  to  bring 
with  him  and  produce  before  them  any  book,  paper,  plan, 
instrument,  document,  or  thing  mentioned  in  such 
subpoena,  and  necessary  for  the  purposes  of  this  Act. 
And  if  any  person  so  subpcened  shall  refuse  or  neglect  to 
appear  before  them,  or  appearing,  shall  refuse  to  answer 
any  b&wful  question  put  to  him,  or  to  produce  any 
such  book,  paper,  plan,  instrument,  document,  or  thing, 
whatsoever,  which  may  be  in  his  possession  or  under  big 
control,''  the  24th  Sec.  authorizes  the  Commissioners  to 
enter  upon  all  lands  concerning  which  they  shall  be  em- 
powered to  adjudicate,  in  order  to  make  such  examination 
thereof  as  may  be  necessary,  without  being  subjected  to 
obstruction,  with  a  right  to  command  the  assistance  of  a 
Justice  of  the  Peace  and  others  in  order  to  enter  and 
make  such  examination  in  case  of  opposition.  Here, 
then,  we  see  the  Act,  by  the  20th  Sec,  gives  the  Com- 
missioners ample  power  (to  quote  the  words  of  the  Act) 
to  ascertain  all  facts  which  they  may  require,  in  order  to 
carry  the  Act  into  effect.  While  the  24th  Sec.  clearly 
confers  authority  which  would  enable  them  not  only  to 
examine  the  quality  of  the  land,  timber,  &c.,  but  also  to 
cause  such  surveys  to  be  made  as  might  be  necessary  for 
carrying  the  Act  into  effect.  Surely  those  powers  were 
given  not  only  to  enable  them  to  value  the  land,  but  also 
to  frame  such  an  award  concerning  it  as  would  enable 
all  others  who  had  to  aid  in  working  out  and  giving  effect 
to  their  decision  to  perform  their  parts  also.  Then, 
when  we  look  at  the  32nd  Sec,  we  find  it  provided  that 
when  the  sum  awarded  is  paid  into  the  Treasury  the 
«*Public  Trustee"  shall  <*execute  a  conveyance  of  the 
Estate  of  such  proprietor."  What  Estate  and  what 
proprietor?  Why,  of  the  estate  of  a  proprietor  whose 
lands  the  Commissioners  have  adjudicated  upon,  and 
which  the  20th  and  24th  Sections  gave  them  ample  means 
of  accurately  describing  for  the  Public  Trustees'  informa- 
tion.    But  this  is  not  all ;  the  32nd  Sec.  goes  on  ^'which 


KELLT   v.   SULIVAN   AKD  OTHEB8.  75 

said  conveyance  may  be  in  the  form  to  this  Act  marked 
(B)"  WTien  we  turn  to  this  form  after  reciting  the  pay- 
ment into  the  Treasury,  it  proceeds :  Grant  unto  X.  Y., 
Commissioner  of  Public  Lands,  and  his  successors  in 
office,  all  that  (here  describe  the  land  particularly  by 
metes  and  bounds).  This  form  is  a  part  of  the  Act,  and 
the  direction  contained  in  it  to  describe  the  land  by  metes 
and  bounds  is  as  binding  and  imperative  as  if  it  had  been 
contained  in  the  body  of  the  Act.  It  is  only  where  the 
Schedule  is  repugnant  to  the  enacting  part  of  a  statute 
that  it  loses  its  force  as  an  enactment ;  see  Reg  v.  Baines 
( 1 ) ,  and  Allen  v.  Flicker  ( 2 ) ,  The  Commissioners  were, 
therefore,  bound  to  read  and  be  governed  by  this  direction 
as  much  as  if  it  had  been  contained  in  the  26th  or  32nd 
sections,  or  any  other  part  of  the  Act;  and  were,  there- 
fore, in  my  opinion,  bound  in  their  award  to  give  such  a 
description  as  would  enable  the  Public  Trustee  to  fill  up 
the  form  in  the  manner  directed.  But  it  is  said  the  ^'Public 
Trustee  can  make  out  a  description  from  plans  and 
documents ;  but  his  duty  is  only  ministerial,  how  can  he 
know  what  lands  the  Commissioners  adjudicated  upon, 
and  gave  compensation  for?  There  is  no  authentic  record 
of  their  proceedings  to  show  what  plans  they  adopted; 
they  may  have  excluded  thousands  of  acres  shown  on  the 
proprietor's  plans  and  claimed  by  him,  to  which  squatters 
had,  or  the  Commissioners  thought  they  had,  acquired  a 
good  title  by  possession  against  the  proprietor.  A 
squatter  is  defined  by  Webster  to  be  one  ''Who  settles  on 
new  land  without  a  title \*  but  as  soon  as  the  Statute  of 
Limitations  has  run  he  ceases  to  be  a  squattei  and 
becomes  a  proprietor,  because  he  has  then  a  good  title  in 
fee-simple.  How  can  the  Public  Trustee  find  out  what 
parcels  the  Commissioners  decided  to  be  so  held,  and 
what  they  decided  to  be  held  by  squatters,  with  a  possession 
short  of  20  years.  It  is  true  a  conveyance  of  lauds  for 
which  no  compensation  was  awarded,  would  carry  no  title 
(1)    13A.  d;£.210.  (2)  10  A.  d;  £.  640. 
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to  the  •Commissioner  of  Public  Lands.  But  should  those 
squatters  who  were  thus  held  to  have  acquired  a  good 
possessory  title,  be  subjected  to  the  danger,  expense  and 
annoyance  of  having  actions  brought  against  them  by  the 
Commissioner  of  Public  Lands,  merely  because  the 
'^Public  Trustee''  has  chosen  to  include  their  names  in  the 
deed  ?  The  confusion  and  trouble  this  would  occasion  is 
shown  in  Robert  Bruce  Stewart's  rase,  where  the  Public 
Trustee  has,  in  his  notice  of  intention  to  convey,  included 
many  farms  conveyed  by  Mr.  Stewart  between  1856  and 
September  last — in  one  case  a  farm  sold  and  conveyed  by 
him  nearly  20  years  ago  is  included.  How  many  persons 
who  may  have  purchased  from  proprietors,  but  who  have 
omitted  to  record  their  deeds,  may,  in  like  manner,  be 
included?  It  must  be  recollected  that  the  conveyances  to 
be  executed  by  the  <<Public  Trustee"  will  cover  a  large 
part  of  the  Island,  and  any  person  whose  land  is 
improperly  included  in  such  conveyance — ^though  it  may 
give  no  title  to  the  Commissioner  of  Public  Lauds — will 
have  a  cloud  thrown  upon  his  title,  which  might  prevent 
his  borrowing  money  on  the  security  of  his  farm,  and  very 
likely  impede  or  injure  its  sale  if  he  wished  to  dispose  of 
it.  It  is  said  by  Pollock  B.,  in  the  famous  case  of 
Attorney  Oenercd  v.  Sillem  (1),  **that  in  order  to  know 
what  a  statute  does  mean,  it  is  important  to  know  what  it 
does  not  mean."  I  think  it  certain  that  the  Legislature 
never  meant  to  authorize  conveyances  from  which  such 
mischievous  consequences  might  result,  to  be  made  under 
the  authority  of  this  Act.  Again,  the  33rd  section  of 
this  Act  provides  that  the  lands  conveyed  to  the 
Commissioner  of  Public  Lands  shall  be  held  and  disposed 
of  by  him,  as  if  such  lands  had  been  purchased  under  the 
provisions  of  the  Land  Act  of  1853.  On  turning  to  the 
3Sth  section  of  that  Act,  I  find  it  provided  that  if  the 
Commissioner  of  Public  Lands  conveys  to  a  purchaser 
lands  in  possession  of  a  squatter,  and  the  squatter  shall 
(1)    2H.  &C.431. 
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refuse  to  pay  rent  to  such  purchaser,  "he  shall  be  liable 
to  be  ejected  on  demaud  of  possession  being  made,  and 
the  only  evidence  required  to  be  given  by  the  purchaser 
io  the  trial  of  such  ejectments,  to  entitle  him  to  recover  a 
judgment  therein,  shall  1)o  the  deed  to  himself,  hereunder 
from  the  Commissioner  of  Public  Lands  comprising  the 
land  for  which  the  ejectment  is  brought,  the  non-payment 
of   rent,   or  refusal  to  take  and  execute    the  lease,   or 
counterpart  thereof,  as  aforesaid,  when  tendered ;  and  the 
demand  of  possession,  "saving  to  the  occupier  or  tenant, 
the  benefit  of  the  Statute  of  Limitations,  and  also  the 
right  to  show  in  himself  otherwise  a  good  title,    docu- 
mentary or  otherwise.       But  the  burthen  of  proof  in  such 
case  to  be  on  the  occupier  or  tenant."      Now,  at  common 
law,  and  but  for  this  Act,  every  squatter  has  two  defences ; 
1st,  he  may  remain  quiet  and  make  no  defence,  and  if 
the  proprietor  does  not  make  out  a  prima  facie  case,  he 
will  be  non-suited,  and  the  squatter  keeps  his  land;  2nd, 
if  the  proprietor  make  out  a  prima  facie  case  the  squatter 
can  then  answer  it  by  proving  a  possession  of  20  years. 
But  under  this  Act  of  1853,  the  deed  from  the  Commis- 
sioner of  Public  Lands  is  itself  made  prima  facie  evidence 
of  title,  thus  his  first  d3fence  is  swept  away.       Now,  it  is 
impossible  to  read  the  printed  minutes  of  the  Commis- 
sioners' proceedings,  to  which  I  have  already  adverted, 
without  seeing  that  it    is    not  only   possible,  but  very 
probable,  that  the  Commissioners  have  held  the  whole  or 
a  part  of  a  great  many  farms  occupied  by  squatters,  to 
belong  absolutely  to  them  and  have  awarded  no  compen- 
sation for  them,  and  therefore,  did  not  and  could  not 
adjudicate  them  to  be  transferred   to  the  Government. 
Yet    if  the  Court    hold   this    award    valid,  the    Public 
Trustee  may,  by  a  stroke  of  his  pen,  convey  the  lauds  of 
these  squatters  to  the  Commissioners  of  Public  Lands, 
and  thus  bring  them  under  the  stringent  provisions  of  the 
Land  Act  of  1853.      I  have  said  that  the  deed  from  the 
Public  Trustee  of  land  for  which,  no  compensation  was 
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given  would  convey  no  title.  But  bow  could  the  squatter 
avail  himself  of  that  ?  The  deed  to  the  plaintiff  is  prima 
fade  evidence  of  title  a^inst  him.  The  duty  of  proving 
everything  to  make  out  his  defence  is  thrown  on  him. 
And  how  can  he  or  any  one  else  prove  what  the 
Commissioners  decided  about  his  possession.  To  put  a 
case.  I  recollect  a  few  years  ago  trying  a  case  brought 
by  Mr.  Stewart  against  a  squatter  on  Lot  30.  Mr.  Stewart 
failed  to  establish  a  prima  facie  case.  I  non-suited  him ; 
the  defendant  therefore  kept  his  land  without  being  called 
on  to  prove  his  possession.  A  non-suit  does  not  prevent 
a  fresh  action.  Now,  let  the  Public  Trustee  include  this 
same  squatter's  name  in  the  deed.  If  an  ejectment  were 
brought  against  him  for  the  land  twelve  months  hence, 
the  plaintiflfs  title  would  be  presumed  good,  and  that 
squatter  would  lose  every  acre  of  his  land  of  which  he 
could  not  prove  a  twenty  years'  possession.  The  common 
saying  that  '^possession  is  nine  points  of  the  law/'  is 
really  only  another  way  of  expressing  a  well  established 
legal  maxim,  viz. :  *'That  possession  is  good  against  all 
who  cannot  show  a  better  title."  It  is,  no  doubt,  very 
convenient,  and  may  be  very  proper,  that  the  Government, 
when  it  becomes  possessed  of  the  Estates,  should  be 
enabled  to  deprive  the  squatters  of  the  benefit  of  this 
maxim,  which  heretofore  has  shielded  them  against  the 
claims  of  a  proprietor  who  could  not  show  a  good  title. 
But  I  don't  think  this  Court  can  allow  the  Public  Trustee, 
either  through  accident  or  caprice,  to  do  so,  without  itself 
being  guilty  of  a  dereliction  of  that  supervisory  duty  over 
matters  subsequent  to  the  award,  which  the  law  and  this 
Act  itself  casts  upon  it. 

Assuming  the  awards  for  all  or  some  of  the  reasons  I 
have  pointed  out  to  be  invalid,  the  next  question  is,  how 
are  we  to  deal  with  them  ?  The  45th  section,  in  the  most 
emphatic  manner,  declares  that  no  award  shall  be  deemed 
void  for  **any  reason,  defect  or  informality  whatever." 
That  no  appeal  shall  be  deemed  void  for  <*any  reason. 


KELLT  V.    8ULIVAN   AND   OTHERS.  79 

defect  or  informality  whatever."  That  no  appeal  shall  lie 
to  any  tribunal,  nor  shall  the  award  or  proceedings  be 
removed  by  Certiorari  or  any  other  process,  but  with  the 
exception  of  the  power  of  the  Supreme  Court  toisend  it 
back,  it  shall  be  binding,  final  and  conclusive  on  all 
parties.  No  doubt  such  restrictions  are  binding  on 
this  Court,  and  prevent  its  enquiry  into  the  correctness 
of  any  decision  made  by  the  Commissioners  on  subject 
matters  within  theii*  jurisdiction,  and  which,  it  appears, 
by  the  express  words  of  the  award  or  by  necessary 
implication,  they  have  decided  upon.  But  the  whole 
current  of  authorities  show  that  where  an  Inferior  Court 
exceeds  its  jurisdiction  by  taking  upon  itself  to  decide  on 
a  matter  over  which  it  has  no  jurisdiction,  or  declines  or 
neglects  to  exercise  a  jurisdiction  which  it  should  have 
exercised,  a  statutory  prohibition  of  this  kind  does  not 
apply,  and  the  power  of  this  Court  to  interfere  remains 
unrestrained.  The  authorities,  on  this  point,  were  very 
fully  discussed  by  Sir  James  Colvill,  in  giving  the 
Judgment  of  the  Privy  Council  in  the  Golonial  Bank  of 
Australasia  v.  Willan  ( 1 ) ;  in  some  respects  that  case 
resembles  this.  A  Colonial  Act  had  created  a  tribunal 
called  the  Court  of  Mines,  with  jurisdiction  over  all 
disputes  arising  out  of  mining  affairs.  Certiorari  was 
taken  away,  and  its  decisions,  subject  to  appeal  to  the 
Chief  Justice  of  the  Mines  Court,  were  declared  final. 
Two  questions  were  raised  before  the  Privy  Council. 
First,  that  the  Mines  Court  was  not  an  Inferior  Court. 
Secondly,  that  the  Supreme  Court  was  restrained  from 
interfering  with  its  decisions.  The  Privy  Council  held  it 
was  an  Inferior  Court,  because  every  Court  whose  juris- 
diction, however  wide,  is  limited  both  as  to  persons  and 
things,  must  be  inferior  to  the  Supreme  Court  of  the 
Colony.  As  to  the  second  question,  he  says,  **Their 
Lordships  are,  therefore,  of  opinion  that  the  winding  up 
orders  must  be  taken  to  be  within  the  scope  of  the  244th 
(1)    5  L,  R.  P,  C.  417. 
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Section  of  the  Act,  and  that  the  power  to  remove  the  pro- 
ceedings relating  to  them  into  the  Supreme  Court  has  been 
taken  away  by  Statute.  It  is,  however,  scarcely  necessary 
to  observe  that  the  effect  of  this  is  not  absolutely  to 
deprive  the  Supreme  Court  of  its  power  to  issue  a  Writ 
of  Artiorari  to  bring  up  the  proceedings  of  the  Inferior 
Court,  but  to  control  and  limit  its  action  on  such  Writ. 
There  are  numerous  cases  in  the  Books  which  establish 
that,  notwithstanding  the  privative  clause  in  a  Statute,  the 
Court  of  Queen's  Bench  will  grant  a  Certiorari ;  but  some 
of  the  authorities  establish,  and  none  are  inconsistent  with 
the  proposition,  that  in  any  such  case  that  Court  will  not 
quash  the  order  removed,  except  upon  the  ground  either 
of  a  manifest  defect  of  jurisdiction  and  in  the  tribunal  that 
made  it,  or  of  manifest  fraud  in  the  party  procuring  it." 
And  then,  after  saying  that  it  did  not  appear  that  the 
Supreme  Court  had  asserted  a  right  to  estercise  power  in 
excess  of  what  he  had  laid  down,  but  to  have  quashed  the 
proceedings  on  the  ground  that  the  Court  of  Mines  had 
acted  without  jurisdiction,  and  had  been  misled  by  fraud 
of  the  petitioning  creditor, — on  both  which  points  the 
Privy  Council  drew  a  difierent  conclusion  from  the 
Supreme  Court  on  the  facts  stated  in  the  affidavit.  He 
proceeds : — 

'*In  order  to  determine  the  first  question,  it  is  necessary 
to  have  a  clear  apprehension  of  what  is  meant  by  the 
term,  *<want  of  jurisdiction."  There  must,  of  course,  be 
certain  conditions  on  which  the  right  of  every  tribunal  of 
limited  jurisdiction,  to  exercise  that  jurisdiction  depends. 
But  these  conditions  may  be  founded  either  in  the 
character  and  constitution  of  the  tribunal,  or  upon  the 
nature  of  the  subject  matter  of  the  enquiry,  or  upon 
certain  proceedings  which  have  been  made  essential, 
preliminaries  to  the  enquiry,  or  upon  facts,  or  a  fact  to  be 
adjudicated  upon  in  the  course  of  the  enquiry.  It  is 
obvious  that  conditions  of  the  last  differ  materially  from 
those  of  the  three  other  classes,  objections  founded  on  the 
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personal  incompetency  of  the  Judge,  or  on  the  nature  of 
the  subject  matter,  or  on  the  absence  of  some  essential 
preliminary,  must  obviously,  in  most  cases,  depend  upon 
matters  which,  whether  apparent  on  the  face  of  the 
proceedings  or  brought  before  the  Court  by  affidavit,  are 
extrinsic  to  the  adjudication  impeached.  But  an  objection 
that  the  Judge  has  erroneously  found  a  fact  in  which, 
though  essential  to  the  validity  of  his  order,  he  was 
competent  to  try,  assumes  that,  having  general  jurisdic- 
tion over  the  subject  matter,  he  properly  entered  upon 
the  enquiry,  but  miscarried  in  the  course  of  it.  The 
Superior  Court  cannot  quash  an  adjudication  upon  sUch 
an  objection  without  assuming  the  functions  of  a  Court  of 
Appeal,  and  the  power  to  re-try  a  question  which  the 
Judge  was  competent  to  decide.  '*And  after  some  other 
observations  he  cites  a  passage  from  Bunbury  v*  Fuller.^ 
It  is  a  general  rule  that  no  Court  of  limited  jurisdiction 
can  give  itself  jurisdiction  by  a  wrong  decision  in  a  point 
collateral  to  the  case  upon  which  the  limit  to  its  jurisdic* 
tion  depends ;  and  however  its  decision  may  be  final  on 
all  particulars  making  up  together  that  subject  matter 
which,  if  true,  is  within  its  jurisdiction ;  and  however 
necessary  in  many  cases  it  may  be  for  it  to  make  such  a 
preliminary  enquiry,  yet  upon  this  preliminary  question 
its  decision  must  always  be  open  to  enquiry  in  the  Superior 
Court.  In  Bunbury  v.  Fuller  (1)  the  Commissioners  had 
jurisdiction  over  the  matter,  and  were  the  sole  judges  of 
the  amount  of  compensation,  but  to  ascertain  the  exact 
amount  they  had  to  decide  whether  the  defendant's  lands 
in  Mildcn  Hall  were  subject  to  tithes ;  if  they  were  not, 
the  amount  of  compensation  would  be  less  than  if  they 
were ;  he  decided  they  were  not,  and  although  the  Act 
said  the  award  should  be  final  and  conclusive,  and  gave  an 
appeal  to  the  Quarter  Sessions,  the  Court  held  that  it  was 
not  conclusive.  That  the  party  injured  was  not  bound  to 
take  the  remedy  provided  by  the  Act  and  appeal  to  the 

(1)    9  Ex.  136. 
II 
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Quarter  Sessions,  as  '*no  one  is  bound  to  appeal  against  a 
nullity/'  and  that  the  correctness  of  the  Commissioners^ 
decision  must  be  enquired  into,  and  after  quoting  the 
passage  I  have  already  quoted  from  Thorpe  v.  Cooper  (1) 
that  the  omission  to  exercise  jurisdiction,  if  injurious  to 
either  party,  has  the  same  effect  as  exceeding  it,  say  ^'this 
is  extremely  reasonable.'*  If  the  Commissioners  in  the 
present  case  have,  for  any  reason,  omitted  to  take  a 
district  of  9,700  acres  of  titheable  land  into  account, 
nothing  could  be  more  unjust  than  that  the  plaintiff  should 
be  barred  by  this  award,  as  to  an  unquestionable  right 
before  it  was  made,  simply  because  it  awarded  him  a 
compensation  for  tithes  of  land  of  a  different  class  situate 
in  other  parts  of  the  parish.  So  here,  if  the  proprietor 
could  show  that  an  error  in  deciding  on  some  of  these 
preliminary  questions — such,  for  instance,  as  if  the  award 
had  stated  that  he  bad  lost  his  right  to  47  and  part  of  48 
by  adverse  possession.  Could  he  not  have  had  it  quashed  ? 
and  had  he  not  also  a  right  (if  he  choose  to  exercise  it)  to 
apply  for  that  reason,  or  because  some  other  preliminary 
question  was  wrongly  decided,  to  have  the  award  sent 
back?  Then,  is  it  just  to  permit  the  silence  of  the 
Commissioners  to  deprive  him  of  his  right  to  those 
remedies?  In  Richards  v.  The  South  Wales  Railumy  Co. 
(2)  the  verdict  of  the  Jury  under  the  Land  Clauses 
Consolidation  Act  was  as  follows : 

Value  of  Land  purchased  ..  .  .  .  £305 
Severance  on  13  1-2  acres  •         •         .         .       157 

Loss  of  water  on  25  acres         .         •         .         .  112 

Severance  of  a  road  owing  to  crossing  and  expense 

incurred  thereby 450 

£1,024 
The  Court  held  that  the  Jury  had  no  right  to  give  the 
£450  for  severance  of  the  road,  and  that  doing  so  was  an 
excess  of  jurisdiction  in  a  substantial  manner  injurious  to 

(1)    5Blng.  116.  (2)  13  Jur.  1097. 
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the  Company,  and  say  that,  ''Where  it  appears  that  the 
Inferior  Court  has  taken  upon  itself  to  decide  matters 
over  which  it  had  no  jurisdiction,  the  statutory  prohibition 
does  not  apply,  and  the  inherent  jurisdiction  is  unre- 
strained ;^  nor  need  the  excess  of  jurisdi<;tion  appear  in 
every  part  of  its  proceedings,  for  it  cannot  give  validity 
to  one  act  in  itself  beyond  the  power  of  the  Court,  because 
it  has  done  another  it  was  competent  to  do.  *<The  writ 
must  therefore  go,  but  as  the  proceeding  was  well 
c<»nmenoed,  and  in  three  particulars  out  of  four  it  was 
well  conducted,  and  the  fourth  can  be  certainly  and 
distinctly  separated  from  the  rest  owing  to  the  verdict 
having  been  special  and  in  writing,  we  should  not  think  it 
necessary  to  quash  the  whole,  if  the  claimant  were  content 
to  let  it  stand  for  the  unobjectionable  parts.  This 
suggestion  may,  perhaps,  lead  to  arrangements  and 
amendment  of  the  verdict  by  consent,  otherwise  the  rule 
must  be  absolute."  Suppose  in  this  case  the  error  had 
been  neglecting  to  award  compensation  for  loss  of  water, 
or  something  which  the  claimant  bad  a  clear  right  to  be 
compensated  for,  would  it  not  have  been  held  equally  bad, 
as  against  the  Company  on  account  of  not  exercising 
jurisdiction  in  a  matter  where  its  non-exercise  was 
injurious  to  the  claimant?  In  the  present  case,  as  in  that, 
the  Commissioners  had  jurisdiction  over  the  main  subject 
matters,  and  their  proceedings  were  well  commenced,  but 
here  the  good  cannot  be  separated  from  the  bad,  because 
a  lump  sum  is  given  for  compensation,  and  no  one  can  tell 
how  much  it  has  been  reduced  in  consequence  of  an 
erroneous  decision  on  some  of  the  preliminary  questions 
they  had  to  decide  before  fixing  the  exact  amount.  The 
principle  on  which  the  Court  held  itself  bound  to  set  aside 
or  hold  the  awards  bad  in  the  above  cases  must,  I  think, 
govern  this  case.  But  before  deciding  that  the  whole 
awards  must  be  quashed,  the  effect  of  the  32nd  section 
should  be  considered;  it  provides  ''that  the  Public 
Trustee,  when  the  sum  so  awarded  shall  have  been  paid 
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into  the  Treasury  as  aforesaid,  shall  (unless  restrained  by 
the  Supreme  Court  or  a  Judge  thereof)  after  fourteen 
days'  notice  to  the  proprietor,  execute  a  conveyance  of 
the  £state  of  such  proprietor  to  the  C!ofnmissioner  of 
Public  Lands,  &c."  Now,  what  do  these  words,  ^^unless 
restrained  by  the  Supreme  Court  or  a  Judge  thereof/' 
mean?  What  power  do  they  confer  on  the  Court?  and 
what  state  of  circumstances  is  sufficient  to  invoke  its 
exercise?  Do  they  cut  down  or  modify  the  stringent 
restrictive  provisions  of  the  45th  section,  so  as  to  give 
the  Court,  notwithstanding  those  restrictions,  some  power 
to  interfere  in  cases  when  the  literal  observance  of  them 
would  permit  consequences  contrary  to  justice  and  equity 
to  result  from  the  Commissioners'  proceedings  ?  Or  do 
they  merely  authorize  the  Court  temporarily  or  perpetually 
to  restrain  the  Public  Trustee  from  conveying,  in  conse- 
quence of  circumstances  arising  after  the  award  made,  or 
with  which  the  Commissioners  had  nothing  to  do  ?  If  a 
power  such  as  the  first  question  implies  be  conferred,  then 
the  two  sections  are,  in  material  points,  repugnant  to  each 
cither,  bat  it  is  a  rule  in  construction  of  Statutes  that  each 
part  of  it  is  to  be  construed  with  reference  to  other  parts, 
so  that  the  whole  may,  if  possible,  stand.  Now,  if  we 
construe  these  words,  «' unless  restrained  by  the  Supreme 
Court  or  a  Judge  thereof,''  to  imply  merely  an  authority 
to  restrain  for  causes  similar  to  those  in  which  a  Court  of 
Equity  usually  restrains  between  delivery  of  abstract  and 
execution  of  conveyance,  there  will  be  ample  subject 
matters  for  this  part  of  the  32nd  section  to  operate  upon 
without  being  driven  to  the  necessity  of  declaring  either 
it  or  any  part  of  the  45th  section  invalid  for  repugnancy  to 
each  other.  For  example,  so  long  as  the  amount  of 
compensation  is  sufficient  to  pay  off  incumbrancers  they 
have  nothing  to  do  with  the  proceedings  of  the  Commis- 
sioners, but  if  a  less  sum  than  the  amount  due  to  a 
mortgagee  he  awarded,  a  Cdurt  of  Equity  at  his  instance 
would  restrain  the  Public  Trustee  from  conveying,  because 
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the  mortgagee  not  being  notified,  could  not  be  injured  by 
an  award  made  behind  his  back.  See  Martin  v.  London^ 
Chatham  and  Dover  Railivay  Co.  (1),  and  a  mistake  in 
paying  notes  into  the  Treasury,  and  various  other  cases, 
where  a  Court  of  Equity  would  restrain  the  Public 
Trustee,  might  be  put,  in  all  which  cases  it  seems  to  me 
this  clause  would  empower  this.  Court  in  a  summary 
manner  to  grant  the  same  relief  as  a  Court  of  Equity 
would  have  done.  We  must,  therefore,  exercise  the 
power  of  this  Court  in  the  present  case  in  the 
same  manner  as  we  would  exercise  it  (when  similarly 
restrained)  over  the  proceedings  of  any  other  Inferior 
Court.  It  is  said  the  Court  may  refuse  to  set  aside 
the  award  though  it  be  void.  But  I  think  it  is  clear 
that  where  (even  in  ordinary  submissions)  the  award 
is  void  and  something  may  be  done  under  it,  the 
party  who  may  be  injured  has  a  right  to  call  on  the 
C^urt  to  set  it  aside.  Russel,  on  awards,  649,  says,  that 
if  an  award  be  altogether  void  and  nothing  can  be  done 
under  it,  the  Court  will  not  usually  interfere  to  set  it 
aside.  **But  there  is  an  exception  where  something  may 
be  done  under  the  award  which  renders  the  interference 
of  the  (V>urt  necessary.  For  instance,  where  the  award 
orders  a  verdict  to  be  entered,  the  Court  will  set  it  aside, 
since  if  the  award  be  allowed  to  stand,  the  party  would  be 
entitled  to  judgment  and  might  issue  execution.'*  So  in 
the  Queen  v.  Justices  West  Biding  (2),  where  it  was 
contended  that  the  order  of  Sessions  being  a  nullity,  there- 
fore the  Court  would  not  set  it  aside.  The  Court  say  we 
were  in  doubt  whether  the  order  was  not  harmless,  but  we 
thinky  on  further  consideration,  that  what  has  been  done 
is  a  grievance  to  the  party  applying.  The  effect  of 
allowing  these  void  awards  to  stand  will  be,  that  the 
Public  Trustee  may  convey  estates  of  very  great  value 
away  from  their  owners.  The  collection  of  all  arrears  of 
rent  would  also  remain  indefinitely  suspended,  while  the 
(1)    L.  B.  1  Ch.  150.  (2)    7  Ad.  d;  EL  588. 
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proprietors  were  engaged  in  law  suits  against  the  Govern- 
ment to  get  back  their  land;  the  compensation  money 
remaining  all  the  time  locked  up  in  the  Treasury,  of  no 
use  to  any  one.  To  decline  to  exercise  our  jurisdiction 
in  such  a  case  would,  in  my  opinion,  be  contrary  to  all 
law,  reason  and  justice.  I  think,  therefore,  that  these 
awards  must  be  set  aside, — first,  because  they  do  not 
show  how  they  decided  the  several  preliminary  matters 
they  had  to  consider  before  ascertaining  the  amount  of 
compensation ;  secondly,  for  not  deciding  the  question  of 
quit  rents  so  as  to  protect  the  proprietor  after  being 
stript  of  his  land  from  suits  in  respect  of  its  liability  to 
those  rents ;  thirdly,  for  not  setting  out  in  their  award, 
or  by  reference  to  any  particular  plans  or  documents,  any 
certain  description  of  the  lands  claimed  before  them  by 
the  Commissioner  of  Public  Lands  under  his  notice  to  the 
proprietors,  and  adjudicated  by  them  to  be  transferred  to 
him,  and  in  not  showing  for,  or  in  respect  of,  what 
particular  parcels  of  land  the  compensation,  mentioned  in 
the  several  awards  was  respectively  given.  The  setting 
aside  of  these  awards  may,  I  am  well  aware,  cause  much 
disappointment,  as  well  as  render  useless  the  large 
expense  attendant  on  the  proceedings.  But  this,  to  use 
the  words  of  Loid  Deuman,  in  The  Queen  v,  the  Eastern 
Counties^  R.  W.  (7.,  (1),  **is  a  consideration  which 
certainly  ought  to  induce  great  caution  in  assuming  juris- 
diction, but  cannot  justify  lis  in  declining  it  where  the 
law  has  lodged  it  with  the  Court.  We  have  no  more 
right  to  refuse  to  any  of  the  Queen's  subjects  the  redress 
which  we  are  empowered  to  administer,  than  to  enforce 
against  them  such  powers  as  the  constitution  has  not 
confided  to  us."  In  Hodges,  on  R.  W.,  324,  it  is 
remarked  that  as  laymen  are  frequently  selected  to  be 
arbitrators  and  umpires,  there  cannot  be  any  doubt  that 
they  are  entitled  to  avail  themselves  of  professional 
assistance  in  conducting  the  enquiry  and  preparing  the 
(1)    lOAd.  &E.  531. 
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award ;  and  I  must  say  that  it  is  very  unfortunate  that  in 
such  an  important  matter  as  this  the  Commissioners  should 
not  have  been  authorized  to  engage  such  assistance,  at 
least,  in  drawing  up  their  awards,  a  matter  with  which 
they  could  scarcely  be  supposed  to  have  much 
acquaintance. 

The  next  objection  is,  that  under  the  provisions  of  the 
British  North  America  Act,  the  Island  Liegislature  had 
not  power  to  pass  this  Act. 

By  the  92nd  section  of  the  Imperial  Act,  it  is  enacted 
that  in  each  Province  the  Legislature  may  exclusively 
make  laws  in  relation  to  matters  coming  within  the 
classes  of  subjects  next  hereinafter  mentioned,  *'and  the 
13th  class  mentioned  in  this  section  is  property  and  civil 
rights  in  the  Province.*' 

Mr.  Hodgson  contends  that  the  power  of  making  laws 
in  relation  to  property  does  not  give  the  right  of  taking 
away  the  property  of  one  person  for  the  purpose  of  giving 
or  selling  it  to  another ;  that  the  power  is  restricted  to  the 
taking  of  private  property  for  public  uses  only  where  a 
public  necessity  for  so  doing  exists,  and  that  the  existence 
of  such  public  necessity  is  a  condition  precedent  to  the 
right  to  exercise  it,  and  that  no  such  necessity  existed 
with  regard  to  the  subject  matters  dealt  with  by  this  Act. 
The  Attorney  General,  on  the  other  hand,  contends  that  the 
Legislature  are  the  judges  whether  such  necessity  exists ; 
and  therefore,  have  a  right  to  pass  any  law  they  please. 
If  the  Provincial  Legislature  is  restricted  to  subjects 
coming  under  what  American  jurists  call  the  right  of 
Eminent  Domain,  it  seems  to  me  that  this  Act,  at  least  in 
some  of  its  provisions,  would  be  an  excess  of  Legislative 
power.  So  far  as  the  leasehold  tenures  are  concerned,  it 
might  be  said  that  when  a  man  parts  with  his  property 
for  100  or  900  years,  reserving  a  small  yearly  rent,  the 
transaction  really  is  that  he  gives  away  the  land  in 
consideration  of  a  small  annuity  secured  on  it ;  a  commuta- 
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tion  of  which,  if  fiiirly  made,  could  work  no  appreciable 
injury  to  the  lessor ;  and  if  from  any  cause  such  tenures 
were  found  to  operate  injuriously  to  the  public  welfare,  it 
might,  perhaps,  be  argued  that  a  public  necessity  existed 
which  required  to  be  met  by  their  abolition.  But,  aa  to 
the  necessity  of  argument  regarding  the  residue,  it  must 
in  the  first  place  be  observed  that  the  preamble  of  the  Act 
only  says  that  it  is  desirable  that  the  leasehold  tenures 
should  be  converted  into  freehold.  There  is  not  a  word 
about  its  being  necessary  to  take  property  which  had  been 
purchased  on  the  faith  of  existing  laws,  and  long  enjoyed 
in  the  fancied  security  that  in  this  Province  it  would  be 
as  safe  as  property  has  heretofore  been  considered  to  be 
in  other  parts  of  the  British  Dominions.  There  is  no 
doubt  that,  although  the  preamble  of  an  Act  is  said  to  be 
the  key  to  its  intention,  its  grasp  may,  by  the  enacting 
clauses,  be  extended  to  subjects  not  within  the  preamble. 
But  still,  in  considering  the  question  of  public  necessity 
which  was  so  much  discussed  on  both  sides  of  the  Bar, 
we  may  look  with  much  confidence  at  the  preamble ;  and 
if  we  do,  and  apply  the  maxun,  expreasio  unius  est  exdtisio 
aUeriuSt  instead  of  finding  in  the  Act  evidence  of  necessity, 
the  implication  rather  is  that  the  Legislature  felt  it  could 
not  say  that  there  was  any.  But  putting  that  aside ;  if, 
a^  contended  for,  the  Imperial  Act  does  act  restrictively 
on  the  power  of  the  Provincial  Legislature,  then  it  would 
be  the  duty  of  this  Court,  in  the  same  way  as  it  is  the 
duty  of  Courts  in  the  United  States,  on  similar  questions, 
to  decide  whether  such  a  public  emergency  existed  as 
would  justify  Legislative  interference  under  the  right  of 
Eminent  Domain.  Now,  to  put  a  strong  case,  but  one 
which  might  occur,  suppose  A.  &  B.  had  come  to  this 
Island  two  years  ago,  and  that  A.  had  purchased  1000 
acres  of  wild  land,  and  B.  had  purchased  2000  of  cultivated 
land  ;  that  A.  did  not  occupy  his,  but  that  B.  was  in  actual 
use  and  occupation  of  his  2000  acres.  The  Act  authorizes 
the  Government  to  take  500  acres  from  A.  and  1000  acres 
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from  B.     There  cau  be  no  doubt  of  this ;  the  words  are 
too  plain  to  admit  of  a  doubt. 

The  first  section  is,  ''the  word  Proprietor  shall  extend 
to  and  include  any  person  receiving  or  entitled  to  receive 
the  rents,  issues  and  profits  of  any  township  lands  in  this 
Island  (exceeding  500  acres  in  the  aggregate,)  whether 
such  lands  are  leased  or  unleased,  occupied  or  unoccupied, 
cultivated  or  wilderness,  provided  that  nothing  herein 
contained  shall  be  construed  to  affect  any  proprietor 
whose  lands  in  his  actual  use  and  occupation,  and 
untenanted,  do  not  exceed  1000  acres."  And  what  is  the 
Government  to  do  with  the  unleased  lands  when  it  gets 
them?  Simply  sell  them  to  others.  In  every  case  that  I 
am  aware  of,  either  English  or  American,  the  property 
was  taken  for  the  purpose  of  being  used  by  or  for  the 
convenience  or  beuefit  of  the  public,  or  of  such  consider- 
able number  of  persons,  as  with  respect  to  some  certain 
locality,  might  be  called  the  public,  and  not  for  the 
purpose  of  being  afterwards  appropriated  exclusively  to 
the  use  of  one  or  a  limited  number  of  such  public, 
whether  such  exclusive  appropriation  took  place  through 
sale,  gift  or  otherwise.  Ch.  Kent,  Vol.  2,  340,  says : 
*'It  undoubtedly  rests,  as  a  general  rule,  in  the  wisdom 
of  the  Legislature  to  determine  when  public  uses  require 
the  assumption  of  private  property,  but  if  they  should 
take  it  for  a  purpose  not  of  a  public  nature,  as  if  the 
Legislature  should  take  the  property  of  A.  aud  give  it  to 
B.,  or  if  they  should  vacate  a  grant  of  property,  or  of  a 
franchise,  under  the  pretext  of  some  public  use  or  service, 
such  cases  would  be  gross  abuses  of  their  discretion  and 
fraudulent  attacks  on  private  right,  and  the  law  would 
clearly  be  unconstitutional  and  void."  It  must  be 
remembered  that  no  amount  of  compensation  can  condone 
Hie  impropriety  of  taking  private  property  when  no  such 
public  necessity  exists,  for  the  right  to  take  is  founded  on 
public  necessity  alone,  but  the  right  to  compensation  rests 
on  very  different  grounds,  in  the  words  of  Ch.  Kent :  *'It 
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is  a  necessary  attendant  on  the  due  and  constitutional 
exercise  of  the  power  of  the  law,  given  to  deprive  an 
individual  of  his  property  without  his  consent,  and  is 
founded  in  natural  equity,  and  is  laid  down  by  jurists  as 
an  acknowledged  principle  of  universal  law."  Now, 
could  any  Court  hold  that  any  public  necessity  existed  for 
giving  the  Government  of  this  Island  such  a  power  over 
private  property,  in  the  case  I  have  supposed,  as  this  Act 
gives.  When  I  put  the  case,  the  Attorney  General 
replied,  that  whatever  the  effect  of  the  words  might  be,  it 
was  not  intended  by  the  Legislature  that  the  Act  should 
apply  to  such  a  case.  Perhaps  it  was  not ;  it  is  possible 
that  the  policy  stated  in  the  preamble  so  exclusively 
occupied  its  attention  that  it  served  as  a  veil  to  conceal 
the  real  effect  of  some  of  its  enactments.  It  may  be  said 
I  have  put  an  extreme  case,  but  Lord  Denman  in  Meg,  v. 
Arkwright  (I),  when  supposing  an  equally  strong  case  to 
test  the  construction  of  an  Act,  says:  <^That  a  case  so 
extreme  is  not  likely  to  happen  ;  in  fact,  is  no  answer  to 
the  argument  against  the  construction  which  makes  it 
possible.  Without  supposing  any  ill- intention  in  the 
Commissioners  and  scarcely  any  negligence,  they  may 
be  deceived,  and  at  all  events  the  rights  of  others  ought 
not  to  be  left  unprotected."  So  here,  without  supposing 
the  Government  would  apply  the  powers  of  the  Act  to 
such  a  case,  where  was  the  necessity  for  subjecting  the 
rights  of  all  owners  of  property  to  such  interference : 
besides,  it  must  be  recollected  that  when  a  constitutional 
question  regarding  the  validity  of  an  Act  of  this  descrip- 
tion is  raised,  the  Court  are  bound  to  decide  on  what  it 
finds  within  the  four  corners  of  the  Act,  not  importing 
anything  that  is  not  there,  and  not  excluding  anything 
that  is.  The  Imperial  Act  has  bone  and  sinew,  but  like 
the  dry  bones  of  the  valley,  it  has  yet  to  be  clothed  by 
many  a  judicial  decision  from  all  parts  of  the  Dominion, 
tempered  and  corrected  by  the  Supreme  Tribunal,  ]>efore 
(1)    l3Jur.300. 
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its  true  form  and  features  will  become  perfectly  developed  ; 
and  therefore  every  question  concerning  its  construction 
should  be  carefully  considered;  and  amongst  the  many 
questions  that  may  be  raised,  none,  perhaps,  will  be  more 
important  than  those  concerning  the  distribution  of 
Legislative  power.  Now,  it  seems  to  me  that  if  this 
Island  had  been  a  new  country,  or  one,  on  its  entry  into 
the  Dominion,  possessed  of  no  Legislative  power,  a  grant 
of  power  to  make  laws  in  relation  to  property  would  be 
understood  to  apply  to  regulations  respecting  property 
still  continuing  vested  in  its  owners,  and  would  confer 
only  a  limited  jurisdiction  as  contended  for  by  Mr. 
Hodgson — a  jurisdiction  amply  sufficient  for  securing  to 
them  the  full  enjoyment  of  it,  for  regulating  the  manner 
in  which  it  should  be  held,  transferred  or  devolve,  and  at 
the  same  time  of  imposing  such  restraints  on  the  use  of  it 
as  the  public  good  might  require ;  and  also  the  further 
power  of  depriving  owners  of  their  property  for  public 
uses,  but  for  public  uses  only,  when  and  only  when  some 
"great  public  emergency,  which  could  reasonably  be  met 
in  no  other  way,^  rendered  it  necessary  to  do  so,  but 
would  not  confer  that  omnipotent  sovereign  power  which 
ackowledges  no  restraint  but  its  own  discretion,  and  whose 
acts  (unlike  these  of  a  body  with  limited  power)  can  never 
be  "ultra  vires,"  and  therefore  cannot  be  questioned  before 
any  tribunal.  But  this  Island  had  a  constitution  similar 
to  that  of  the  other  B.  N.  A.  Provinces  when  it  entered 
the  Confederacy,  and  the  powers  of  its  Legislature  over 
property  and  civil  rights  were  as  sovereign  as  those  of 
the  British  Parliament  itself,  save  only  where  its  enact- 
ments happened  to  conflict  with  the  Imperial  Statutes,  or 
were  repugnant  to  the  established  law  of  England,  though 
this  last  restriction  seems  to  be  abolished  or  greatly 
modified  by  the  Imperial  Acts  26  and  27  Vic,  C.  48  and 
28,  and  29  Vic,  C.  63.  The  B.  N,  A.  Act  of  1864  does 
not  abrogate  these  Provincial  constitutions,  but  merely 
withdraws  from  them  the  power  of  making  laws  regarding 
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qertain  matters  enumerated  in  the  91st  section,  over  which 
they  previously  had  jurisdiction.  But  as  to  all  matters  not 
so  withdrawn,  the  Provinces  remain  in  possession  of  their 
'^old  dominion,"  and  retain  their  jurisdiction  over  them  in 
the  same  plight  as  it  previously  existed ;  and  therefore,  I 
think  we  cannot  hold  this  Act  to  be  '*Uitra  Vires." 

I  must  now  turn  to  points  applicable  to  the  particular 
case  of  R.  B.  Stewart.  His  Counsel,  while  insisting  on  all 
these  objections,  states  that  he  does  not  desire  to  have  the 
award  quashed,  but  only  to  have  the  injunction  continued 
until  legal  money  be  paid  to  the  Treasurer  in  his  case ; 
and  secondly,  that  the  Public  Trustee  be  entirely 
restrained  from  including  in  his  conveyance  to  the  Com- 
missioner of  Public  Lands  certain  parcels  of  land  conveyed 
to  his  children.  The  facts,  so  far  as  I  can  gather  them 
from  the  very  loose  and  uncertain  statements  of  his 
affidavit,  are  these :  That  before  the  case  came  before  the 
Commissioners  for  hearing  he  conveyed  1,499  acres  of 
land  on  Lot  7,  500  of  which  were  leased,  and  999  unleased, 
to  his  son,  James  F.  Stewart.  That  he  also  conveyed 
4,000  acres  on  Lot  30  to  his  son,  Robert  Stewart,  or  to 
his  sons.  This  would  make  5,500  acres;  but  in  the 
affidavit  of  Mr.  Davies,  the  Plaintiff's  Solicitor,  he  says 
he  has  conveyed  7,000  acres;  but  the  affidavits  are  so 
confused  that  one  cannot  ascertain  what  the  exact  quantity 
is,  and  what  in  my  view  of  the  case  is  more  important, 
with  the  exception  of  the  500  acres  of  leased  land  conveyed 
to  James  F.  Stewart,  I  cannot  find  how  much  of  what  he 
did  convey  was  leased.  I  caa,  therefore,  only  state 
generally  what  in  my  opinion  Mr.  Stewart's  right  and 
power  over  his  property  was,  between  the  service  of  the 
notice  of  intention  to  purchase  and  the  hearing  of  his  case, 
and  in  this  point  my  opinion  and  that  of  my  learned 
brothers  is  entirely  different. 

The  notice  of  intention  to  purchase,  in  my  opinion  does 
not,   as   far  so  any  provision   in   the  Act  is  concerned. 
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(except  as  regards  the  arrears  of  rent)  in  any  way 
interfere  with  the  proprietor's  dominion  over  his  property. 
The  49th  section  enacts  that,  ''after  the  Commissioner  of 
Pablic  Lands  shall  have  given  notice  to  any  proprietor 
under  the  2nd  section  of  this  Act,  no  such  proprietor  to 
whom  any  such  notice  shall  have  been  given,  shall  main- 
tain any  action  at  law  for  the  recovery  of  more  than  the 
current  year  and  subsequent  accruing  rent  due  to  him." 
There  is  not  a  word  in  the  Act  which  prevents  his  selling, 
leasing  or  disposing  of  it.  When  the  case  comes  before 
the  Commissioners,  proof  of  reception  of  the  rents  and 
profits  by  the  proprietor  named  in  the  notice,  or  of  his 
right  to  them,  makes  a  prima  facie  case  giving  the  Com- 
missioners jurisdiction  to  proceed,  but  if  during  the  trial 
it  appeared  that  the  proprietor  had  sold  or  conveyed 
portions  (not  in  trust  for  himself),  hut  to  actual  settlers, 
and  that  they  were  then  the  bona  fide  owners,  then  (as  to 
the  portions  so  sold)  the  case  would  fall  within  the  third 
class  of  cases  mentioned  by  Sir  James  Colville  in  his 
judgment  in  the  Bank  of  Australasia  v.  Willan  (1),  and 
their  jurisdiction  for  anything  contained  in  the  Act  would, 
as  to  those  parcels,  be  at  an  end.  But  there  is  a  well 
established  rule  of  law,  that  agreements  or  deeds  contra- 
vening the  policy  of  enactments  of  the  Legislature  are 
void.  *'Thus  contracts  made  by  a  trader,  giving  a 
preference  to  particular  creditors,  although  not  forbidden 
by  the  letter  of  the  enactment,  violate  the  policy  of  the 
Bankrupt  Laws,  the  first  object  and  policy  of  those  laws 
being  to  make  a  ratable  distribution  of  the  bankrupt's 
property  amongst  all  his  creditors."  So  deeds  framed 
to  avoid  the  mort  main  Acts,  as  in  Jeffries  v.  Alexander 
(2),  and  numberless  cases  might  be  cited  where  deeds 
and  contracts  have  been  held  void  for  this  reason.  Thus 
Mr.  Smith,  speaking  of  contracts  invalid  on  these  grounds, 
says,  *'The  Judges  in  construing  a  particular  law,  look  at 
the  object  and  policy  with  which  it  was  framed,  and  the 
(I)    6  L.  R.  P.  a  417.  (2)    31L.  J.  Ch.  9. 
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evil  which  it  was  apparently  intended  to  remove ;  they 
use  the  polic}'  of  a  particular  law  as  a  key  to  open  its 
construction."  Now,  the  policy  of  this  Act  declared  in 
its  preamble,  as  regards  one  of  the  subject  matters  with 
which  it  deals,  is  to  convert  the  leasehold  tenures  into 
freeholds, — suppose  then,  that  at  any  time  between  notice 
and  hearing,  the  tenants  had  purchased  from  Mr.  Stewart 
his  reversion  in  their  several  farms,  I  think  his  deeds  to 
them  would  have  been  valid,  because  there  is  nothing  in 
the  statute  prohibiting  his  selling  to  any  one,  and  the  sale 
to  his  tenants,  instead  of  contravening  the  policy  of  the 
Act,  would  be  carrying  it  into  effect.  But  I  think  deeds 
of  such  reversion  to  a  stranger  would  have  to  be  looked 
on  as  tending  to  defeat  the  policy  of  the  Act,  inasmuch  as 
if  held  valid  they  would,  as  to  the  farms  the  reversion  of 
which  was  so  conveyed,  destroy  the  jurisdiction  of  the 
Commissioners,  and  thereby  prevent  the  leaseholds  being 
converted  into  freeholds.  With  regard  to  unleased  lands, 
it  is  difficult  to  say  what  the  policy  or  object  of  this  part 
of  the  Act  is.  It  cannot  be  to  prevent  the  creation  of 
new  leasehold  tenures,  because  a  single  clause  making  it 
unlawful  in  future  to  grant  leases  of  wild  land  would 
have  effectually  prevented  that.  It  can  scarcely  have 
been  to  prevent  land  being  held  up  at  high  prices,  and 
thus  retarding  the  settlement  of  the  country,  because  a 
tax  on  the  anticipated  profits  arising  from  increasing  value 
would  have  been  a  sufficient  check  to  a  system  of  that 
kind  without  violating  sound  principles  of  jurisprudence. 
Besides,  it  is  well  known  that  persons  with  rising  flimilies 
acquire  and  hold  often  more  than  600  or  700  acres  of  land, 
so  thai  they  may  have  farms  for  their  children  when  they 
come  of  age.  It  can  scarcely  be  supposed  that  the 
Legislature  desired  to  prevent  the  farmers  of  this  Island 
from  exercising  a  parental  providence  so  commendable  for 
the  welfare  of  their  children.  Then  it  seems  that  the 
Legislature,  for  some  reason  or  other  which,  though  we 
cannot  discern,  we  must  of  course  suppose  to  be  a  very 
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sound  and  good  one,  thought  it  desirable  that  the  Govern- 
ment should  be  empowered  to  deprive  every  person  in 
this  Island  who  owned  over  300  acres  of  land,  of  the 
excess  beyond  that,  and  that  it  should  be  vested  in  the 
Government  to  resell  to  whosoever  would  buy  it.  True, 
by  the  provisions  of  the  Land  Purchase  Act,  under  which 
the  Government  sell,  it  can  only  convey  300  acres  to  one 
person,  no  doubt  a  very  wise  and  necessary  precaution  to 
prevent  jobbery  by  officials,  or  in  favor  of  political  friends 
or  supporters,  but  evidently  not  intended  to  prevent  one 
person  from  acquiring  and  holding  any  quantity  he 
pleases;  because  if  A  and  20  others  on  the  same  day 
purchase  300  acres  each,  there  is  nothing  to  prevent  A 
the  next  day  purchasing  from  the  other  20  and  thus 
becoming  the  owner  of  6,000.  The  policy  of  the  Act  was 
therefore,  only  to  get  the  land  to  sell,  and  after  the  sixty 
days  for  initiating  proceedings  against  property  had 
expired,  the  law  returned  to  its  normal  condition  and 
every  one  had,  as  before  a  right  to  hold  any  quantity  he 
pleased.  Now,  if  a  number  of  persons  between  the  notice 
and  hearing  had  purchased  from  Mr.  Stewart  (not  to  hold 
in  trust  for  him,  but  as  bona  fide  purchasers  for  value 
with  intention  of  settling  on  it,  or  keeping  it  for  the  use  of 
themselves  or  their  families ;  even  if  some  of  the  Lots 
exceeded  500  acres,  how  would  that  have  been  against  the 
policy  of  the  Act?  Mr.  Stewart  would  only  be  doing 
with  the  land  what  the  Government  proposed  to  do  when 
they  acquired  it.  If  the  Legislature  intended  to  prevent 
all  sales  after  notice  of  intention  to  take,  it  should  have 
expressly  prohibited  it,  as  it  did  the  collection  of  rents, 
which  last  itself  according  to  the  maxim,  ^^ Excepiio prohat 
regulum  de  rebus  non  Exceptis^'*  shows  that  such  sales 
were  not  intended  to  be  prohibited.  Besides,  every  Act 
that  takes  away  rights  or  property  acquired  under 
existing  laws  is,  Mr.  Broom  observes,  opposed  to  sound 
principles  of  jurisprudence  and  must  be  construed  strictly, 
t.  e.,  shall  not  be  extended  by  implication  to  anything 
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which  its  express  words  may  not  comprehend.  And  in 
Sparrow  V.  Oxford  R.  W.  Co,  (1),  the  Lord  Chancellor 
says:  ''If  this  be  a  casiLS  omissus^  I  think  it  ought  to  be 
construed  in  a  way  most  favorable  to  those  who  are 
seeking  to  defend  their  property  from  invasion.*'  Now, 
if  he  might  sell  to  others,  why  should  he  not  give  farms 
to  his  sons,  who  we  all  know  as  a  fact  have  been  brought 
up  to  farming  avocations?  1  do  not  mean  to  say  that  if 
all  or  a  large  portion  had  been  conveyed,  evidently  to 
evade  the  Act  and  oust  the  Commissioners' jurisdiction,  it 
would  have  been  valid — that  is  quite  another  question. 
But  there  is  nothing  to  lead  me  to  believe  such  is  the  case 
with  regard  to  these  wilderness  lands  conveyed  to  his 
children ;  and  looking  at  the  matter  in  a  plain  cgmmou 
sense  way,  does  it  not  seem  very  unjust  when  you  are 
arbitrarily  taking  80,000  acres  of  land  from  a  man  on  the 
plea  that  you  want  to  have  the  selling  of  it,  that  you 
should  prevent  him  from  allotting  farms  to  his  children, 
and  thus  perhaps  compel  them  to  buy  back  from  you 
farms  which,  according  to  the  statements,  he  had  promised 
and  they  had  always  expected  he  would  give  them?  Can 
I  believe  the  Legislature  ever  intended  to  do  so  hard  and 
unjust  a  thing?  I  think,  therefore  that  the  deed  of  999 
acres  of  un leased  land,  or  some  part  of  it  on  Lot  7,  to  his 
son,  J.  F.  Stewart,  is  valid,  and  that  the  Commissioners 
had  no  jurisdiction  over  the  laud  conveyed  by  it.  With 
respect  to  the  500  acres  of  leased  land  on  Lot  7,  conveyed  to 
J.  F.  Stewart,  as  I  have  already  said,  I  think  it  void  as  con- 
travening the  policy  of  the  Act ;  hut  Mr.  Stewart  had  a  right 
to  retain  500  acres  of  leased  or  unleased  land.  In  my 
opinion  it  was  only  against  the  excess  that  the  Commis- 
sioners could  proceed,  and,  therefore,  if  this  500  acres  of 
leased  land  be  the  500  he  elects  to  retain,  of  course  the 
deed  is  good  for  that  also.  With  respect  to  the  other 
lands  the  facts  must  be  made  more  clear  before  I  can  give 
any  opinion  respecting  them,  or  the  actual  quantity  J.  F. 
(1)    16  Jur.  703.    .  . 
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Stewart  can  retain.  It  was  said  the  Commissioner  of 
Public  Lands  cannot  after  notice  retract,  and  the  case  was 
likened  to  B.  W.  Companies,  where  it  is  said  the  notice 
to  treat  raises  the  relation  of  vendor  and  vendee.  But  it 
is  a  mistake  to  say  that  the  notice  to  treat  by  Railway 
Companies  creates  the  relation  of  vendor  and  vendee ;  the 
authorities  though  somewhat  conflicting  do  not  warrant 
the  proposition.  In  1  Beadfield  on  Railways,  358,  it  is 
said,  '^hut  it  seems  to  be  considered  that  mere  notice  by 
a  Railway  Company  of  an  intention  to  take  the  land,  may 
be  withdrawn,  if  done  before  the  Company  have  taken 
possession  of  the  land,  or  done  anything  in  purusance  of 
the  notice.  In  King  v.  Wycomb  R.  W.  Co.  (1),  Sir  J. 
Romilly,  M.  R.,  says,  *^with  respect  to  one  messuage  I 
am  of  opinion  that  they  were  entitled  to  abandon  the 
notice  which  they  gave  to  take  it.  A  Railway 
Company  is  entitled  to  abandon  at  any  time  before  they 
actually  take  possession  of  the  land  comprised  therein." 
DartV.  &  P.,  195.  It  is  laid  down  that  **notice  given 
by  a  Railway  Company  or  other  Public  Company  of 
their  intention  to  exercise  a  power  of  compulsorily  taking 
land  constitutes  a  contract  binding  on  the  Company  to  the 
extent  of  fixing  what  land  is  to  be  taken,  and  cannot  be 
withdrawn  by  the  Company  without  the  consent  of  the 
owner  for  the  sale  of  his  land.  But  the  mere  service  of 
the  notice  does  not  constitute  a  contract  by  the  land 
owner  for  the  sale  of  his  land;  nor  is  there,  strictly 
speaking,  any  contract  between  the  parties  until  they  have 
come  to  some  definite  arrangement  as  to  terms,  or  until 
the  value  of  the  land  has  been  ascertained  by  arbitrators 
or  by  a  jury."  lu  Haynea  v.  Haynea  (2),  where  all  the 
cases  were  considered  by  V.  C.  Kindersley,  he  says, — 
It  was  contended  that  the  notice  to  treat  formed  a  contract, 
and  having  attached  the  name  of  a  contract  to  it,  it  was  a 
short  and  easy  step  to  the  conclusion  that  there  was  a 
conversion.  It  was  justly  said  that  if  A  and  B  entered 
(1)    28  Bcav.  104.  (2)    30  L.  J.  670. 
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into  a  contract  for  the.  sale  and  purchase  of  land,  the 
Court  of  Chancery  would  grant  specific  performance  of 
it  regarding  the  subject  of  the  contract,  as  the  property 
of  the  purchaser,  and  the  vendor  as  a  trustee  for  him  and 
only  entitled  to  the  purchase  money ;  in  other  words, 
that  there  was  a  conversion.  The  question,  therefore,  is 
how  far  the  plaintiffs,  the  residuary  legatees,  are  justified 
in  that  contention,  and  that  is  the  only  question  in  which 
they  have  any  concern.  What  is  the  effect  then  of  the 
notice  as  to  the  land  ?  Has  the  land  owner,  after  having 
done  no  act,  entered  into  a  contract  for  the  sale  of  bis 
land?  What  is  a  contract?  According  to  Sir  William 
Blackstone,  a  contract  is  an  agreement  on  sufficient 
consideration,  to  do  or  not  a  particular  act ;  and,  there- 
fore, according  to  this  definition,  an  agreement,  in  order 
to  constitute  a  contract,  must  necessarily  consist  of  two 
things,  a  will,  and  an  act  whereby  the  will  is  communicated 
to  the  otber  party,  who  engage  to  carry  it  into  effect ;  and 
not  till  then  is  the  agreement  complete.  This  is  not  a 
theoretical  principle,  but  one  of  universal  law,  and  of  the 
law  of  England  in  particular ;  that  is  a  proposition  that 
will  not  be  disputed.  The  Legislature  even  cannot 
coerce  a  man's  will ;  it  cannot  compel  him  to  be  willing ; 
he  might  be  compelled  to  do  a  thing  against  his  will,  but 
as  long  as  he  is  unwilling,  his  will  remains  the  same.  To 
apply  this  : — a  Company,  being  invested  by  the  Legisla- 
ture with  power  to  take  the  lands  of  others,  serve  a  notice 
to  treat  upon  a  land  owner,  and  call  upon  him  to  state 
what  his  interest  is  and  what  be  claims  as  compensation, 
and  so  far  as  the  Company  had  a  will  they  notified  it  to 
the  land  owner ;  and  assuming  that  such  a  notice  was  an 
agreement  by  the  Company,  how  was  it  as  to  the  land 
owner?  has  he  contracted?  No  one  can  say  what  his  will 
was,  because  no  one  could  read  his  thoughts ;  but  if  you 
cannot  you  must  take  him  to  be  unwilling.  He  has  not 
communicated  his  will  to  the  Company ;  there  is,  there- 
fore, a  total  absence  of  both  requisites  to  form  a  contract 
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on  his  part.  How  can  it  be  said  that  he  has  contracted  ? 
He  might  be  obliged ,  and  therefore  compelled,  to  sell  his 
land,  bat  it  is  against  reason  and  law  to  say  that  he  has 
contracted;  and  if  it  is  said  that  a  contract  must  be 
implied,  it  must  be  understood  from  some  conduct  of  his 
own.  But  it  never  was  heard  that  an  implication  of 
conduct  could  be  raised  from  the  conduct  of  another 
party,  not  the  land  owner^s  agent.  Having  regard,  then, 
to  the  essential  nature  of  a  contract,  it  is  impossible  to 
hold  that  a  simple  notice  to  treat  constitutes  a  contract  as 
to  the  land  owner.  In  the  Metrop.  R.  W.  Co.  v.  Wood- 
house  (1),  an  injunction  was  gianted  to  prevent  the  land 
owner  from  selling  land  comprised  in  the  notice  to  treat. 
In  Binney  v.  Hammersmith  <£  Oily  R.  W.  O0.9  cited  by 
Bedford,  358,  the  tenant,  coming  into  possession  of  land 
after  notice  to  treat  and  before  proceedings  taken,  was 
held  entitled  to  notice  so  as  to  make  him  a  party.  In 
Loyd  on  compensation,  47,  it  is  said  Commissioners 
appointed  under  a  public  Act  to  do,  on  behalf  of  the 
Executive  Government,  certain  things  for  the  benefit  of 
the  public,  are  not  liable  in  the  same  manner  as  a  private 
company  are  held  to  be  in  consideration  of  the  statute 
granted  to  them.  In  Reg.  v,  Oommissioners  of  Woods 
and  Forests  (2)  the  defendants,  who  were  authorized  to 
purchase  lands  forming  a  Royal  Park,  gave  notice  under 
the  provisions  of  the  Act  that  certain  lands  would  be 
required ;  it  was  held  to  be  a  good  return  to  a  mandamus 
requiring  the  Commissioners  to  summon  a  jury  to  assess 
the  value  of  the  lands  to  show  that  the  undertaking  had 
been  abandoned  for  the  want  of  funds.  Parke  Barron 
says, — ''If  this  were  a  Railway  case  or  other  private 
company,  no  doubt  the  return  would  be  insufficient  because 
notice  having  been  given  that  the  lands  were  required,  and 
a  claim  sent  in  accordingly « a  contract  is  entered  into,  and 
the  pai-ties  stand  in  the  relation  of  vendor  and  purchaser ; 
but  a  private  company  to  whom  an  Act  is  granted  for  their 
(1)    34  L.  J.  Ch  297.  (2)  19  L.  J.  Q.  B.  497. 
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profit  differs  materially  from  Commissioners  appointed 
under  a  public  Act  to  do  on  behalf  of  the  Executire 
Government  certain  things  for  the  benefit  of  the  public.** 
In  Richmond  v.  North  London  Railway  Co.  (1)  the  M. 
R.  says :  It  is  quite  settled  that  a  notice  by  the  Railway 
Company  to  take  land  does  not  by  itself  create  a  contract, 
and  that  it  does  not  alter  the  character  of  the  property 
until  some  further  Act  has  been  done  which  has  not  taken 
place  in  the  present  case.  From  the  authorities  it  appears 
that  notice  to  take  does  not  constitute  the  relation  of 
vendor  and  vendee.  But  at  the  same  time,  some  of  the 
consequences  flowing  from  that  relation  do  flow  from  a 
notice  to  treat.  The  particular  lands  become  fixed; 
neither  party  can  get  rid  of  the  obligation — the  one  to  take 
and  the  other  to  give  up.  But  to  what  description  of 
cases  do  these  authorities  apply  ?  Are  they  decided  on 
statutes  having  the  same  provisions,  and  intended  to 
accomplish  ends  similar  to  those  intended  to  be  accom- 
plished by  the  statute  we  are  considering?  Instead  of 
that  being  the  case,  the  object  of  the  statutes  in  which 
those  cases  arose  are  as  dissimilar  from  this  as  it  is  possible 
to  be.  Both  in  the  railway  case  and  in  that  against  the 
Commissioners  of  woods  and  forests,  the  particular  land 
described  in  the  notice  to  treat  was  taken  to  be  specifically 
applied  to  a  particular  use,  viz. :  to  some  work  of  a  public 
nature,  which  work  would  be. defeated  or  delayed  if  the 
owner  were  allowed  to  transfer  the  land,  and  therefore 
(not  because  the  relation  of  vendor  and  purchaser  existed) 
but  because,  as  observed  by  the  V.  C.  in  Metrop.  R.  W. 
Oo.  V.  Woodhouse  (2),  he  would  be  contravening  the  law, 
he  was  restrained  from  doing  so.  Here,  there  is  no 
particular  piece  of  land  mentioned  in  the  notice,  nor  until 
the  hearing.  Could  it  be  known  what  particular  land  the 
Government  were  to  get  or  claimed,  and  the  reducing  the 
quantity  by  sales  to  settlers  would  not  defeat  or  delay  any 
public  work ;  and  if,  as  I  have  already  shown,  the  sales 
(1)    5  L.  B.  Eq.  352.  (2)    34  L.  J.  Ch.  297. 
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were  such  as  would  not  contravene  the  object  and  policy  of 
the  Act,  then  ^^Gessante  ratione  legis  cessai  ipsa  2ec,"  and 
the  railway  cases  do  not  apply  and  cannot  govern  this 
case.  And  if  the  Government  had,  as  in  the  Mefrcp.  v. 
Woodhouae  (I),  found  Stewart  selling  to  actual  settlers, 
and  had  applied  for  an  injunction  to  restrain  him,  the 
answer  would  have  been,  the  relation  of  vendor  and 
purchaser  does  not  exist,  the  owner's  title  is  not  therefore 
yet  disturbed.  Such  sales  only  tend  to  settle  the  country, 
they  do  not  contravene  the  object  of  the  law ;  true,  when 
you  get  the  Estate  you  will  have  less  to  sell,  but  you  will 
have  also  less  to  pay  for ;  they  work  the  Government  no 
injury,  and,  therefore,  no  injunction  can  be  granted.  The 
truth  is,  this  statute  is  one  entirely  **sui  generis,''  and  it 
must  therefore  be  construed  by  the  application  of  general 
principles  of  construction  and  law,  and  the  laboring  to 
compare  it  with  what  it  has  no  resemblance  to  is,  in  my 
opinion,  much  more  likely  to  lead  to  error  than  help  to  a 
correct  conclusion.  If  the  notice  in  this  case  created  the 
relation  of  vendor  and  purchaser  the  property  would  be 
converted.  And  in  case  of  the  proprietor's  death  the  day 
after  notice,  the  property  would  go,  not  to  his  heirs,  but 
to  his  personal  representatives.  Could  the  Act  intend 
that  ?  And  if  it  did  not,  then  it  is  only  acts  which  tend 
to  defeat  the  object  or  policy  of  the  Act  that  the  proprietor 
is  restrained  from  doing.  It  is  said  that  though  a  man 
who  holds  only  500  acres  of  leased  or  unleased  land  is  not 
within  the  Act,  yet  if  he  hold  over  that  quantity  the  Act 
not  only  operates  on  the  excess  but  that  he  loses  all.  The 
words  of  the  1st  section  are :  **  proprietor  shall  be  con- 
strued to  include  and  extend  to  any  person  receiving  or 
entitled  to  receive  rents  of  lands  exceeding  500  acres  in 
the  aggregate."  Now,  surely,  if  I  say  you  shall  not  hold 
over  500  acres,  the  plain  and  necessary  implication  is  that 
you  may  hold  500.  But  what  is  the  antecedent  of  the 
words  500  acres?  It  is  the  lands  exceeding,  i.  c,  lands 
in  excess  of  that  500  acres.  But  put  it  in  another  way, 
(1)    34  L.  J.  Ch.  297. 
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''proprietor"  shall  mean  every  person  receiving  rents  of 
lands  exceeding  500  acres  in  the  aggregate.  Now  what 
lands  ?  It  seems  to  me  it  can  mean  nothing  else  but  the 
lands  which  he  holds  in  excess  of  the  quantity  of  500 
acres,  which  by  necessary  implication  the  Legislature 
says  every  man  may  hold.  And  then  it  follows  that  it  is 
only  with  regard  to  this  excess  that  the  compulsory  clauses 
of  the  Act  were  intended  to  operate.  But  there  is  a  well 
known  rule  of  construction  that  ''where  the  language 
admits  of  two  constructions,  according  to  one  of  which  the 
enactment  would  be  unjust,  absurd,  or  mischievous,  and 
according  to  the  other  it  would  be  reasonable  and  just, 
it  is  obvious  that  the  latter  must  be  adopted  as  that  which 
the  Legislature  intended."  Now  put  this  case  :  Suppose 
that  twenty  men,  intending  to  emigrate  to  this  Island,  had 
come  here  last  year,  and  contemplating  the  future  settle- 
ment of  their  families  arolmd  them,  and  informed  of  the 
comparatively  small  quantity  of  unoccupied  land  ip  this 
Island,  and  of  its  fast  decreasing  quantity,  had  prudently 
secured  a  larger  tract  than  they  would  respectively  require 
while  their  families  were  growing  up,  and  that  ten  of  them 
had  purchased  five  hundred  acres  each,  and  the  other  ten 
five  hundred  and  twenty-five  acres  each,  what  would  be 
the  ejBfect  of  the  construction  contended  for?  Why,  when 
they  arrived  with  their  families,  the  ten  with  the  five 
hundred  acres  each  would  find  their  lands  secure  and 
safe,  while  the  ten  who  held  five  hundred  and  twenty-five 
each  would  find  themselves  deprived,  not  only  of  the 
twenty-five  acres  excess,  but  of  the  whole  five  hundred 
and  twenty-five,  and  thus  left  without  an  acre  to  settle 
upon.  Is  it  probable  that  any  Legislative  body  in  the 
world  could  have  intended  to  enact  a  law  producing  such 
absurd  and  ridiculous  results?  In  Boon  v.  Howard^  (I) 
where  a  question  arose  on  the  coubtruction  of  the  repre- 
sentation of  the  Peoples  Act  of  1S67,  the  Court  were 
equally  divided.     But  there  is  a  passage  in  the  judgment 

(1)    8  L.  R.  C.  P.  277. 
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of  Mr.  Justice  Keating  very  applicable  to  the  present 
point;  he  says:  **I  feel  the  full  force  of  what  has  been 
said  by  my  brother  Brett,  that  if  the  Legislature  say^  a 
thing  shall  be  so,  we  are  bound  to  give  effect  to  it.  But 
I  hold  it  to  be  an  essential  canon  of  construction,  that  if 
the  words  are  susceptible  of  a  reasonable,  and  also  of  an 
unreasonable,  construction,  the  former  construction  must 
prevail.  I  cannot  see  that  any  violence  will  be  done  by 
reading  the  words  of  S.  61,  '^and  separately  rated  to  the 
relief  of  the  poor**  (which,  it  is  conceded,  is  an  inapt 
mode  of  expression)  as  if  they  were,  "and  the  occupier 
of  which  is  separately  rated  to  the  relief  of  the  poor  in 
respect  of  such  separate  occupation ;"  and  in  Perry  v. 
Skinner y  (1)  B.  Parke  says:  **If  the  construction 
contended  for  was  considered  the  right  construction  it 
would  lead  to  the  manifest  injustice  of  a  party  who  might 
have  put  himself  to  great  expense  in  making  machines  and 
engines, — the  subject  of  the  grant  of  a  patent,  on  the  faith 
of  that  patent  being  void,  being  made  a  wrong  doer  by 
relation.  That  is  an  effect  the  law  will  not  give  to  any 
Act  of  Parliament  unless  the  words  are  manifest  and  plain. 
We  must  engraft,  therefore,  upon  the  words  of  the  Act 
in  this  case,  for  the  purpose  of  its  construction,  and  read 
it  as  though  it  had  been,  shall  be  deemed  and  taken  as 
part  of  the  said  letters  patent,  from  henceforth,  so  as  not 
to  make  the  defendant  a  wrong  doer.''  Now,  here,  if  it 
were  necessary  to  avoid  attributing  such  an  absurd 
intention  to  the  Legislature  (which  I  think  it  is  not,  as 
the  words  in  my  opinion  are  plain  enough  in  themselves) 
what  violence  will  be  done  by  reading  the  words 
exceeding  five  hundred  acres  in  the  aggregate,  as  if  they 
were  rents,  issues  and  profits  of  the  excess  of  any  lands  he 
may  hold  over  and  above  five  hundred  acres  in  the 
aggregate  in  his  own  right,  &c.  It  is  said  the  Legislature 
must  draw  a  line  somewhere.  Well,  does  not  this 
construction  draw  a  sharp  line  enough  ?  only  it  draws   it 

(1)    M.&W.122. 
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between  the  five  hundred  and  the  excess,  instead  of  the 
absurdity  of  drawing  it  between  the  owner  and  any  hind 
at  all ;  and  therefore,  unless  this  Court  takes  upon  itself 
to  do  what  the  Statute  has  not  done,  viz :  to  make  one 
rule  for  the  owner  of  five  hundred  and  twenty-five  acres 
and  a  different  rule  for  the  owner  of  sixty  thousand  acres. 
Mr.  Stewart,  in  my  judgment,  is  clearly  entitled  to  retain 
five  hundred  acres  of  leased  or  unleased  land  wherever  be 
pleases. 

The  next  question  is,  that  when  the  Treasurer  gave  his 
certificate  the  money  had  really  not  been  paid  in,  the  fact 
being  that  the  Government,  under  a  mistake  of  the  law, 
supposed  that  Dominion  notes  were  a  legal  tender  here, 
and  the  amounts  were  paid  to  the  Treasurer  in  those 
notes ;  the  Counsel  for  the  Government  admit  that  it  was 
a  mistake,  and  this  was  one  of  the  grounds  on  which  an 
injunction  was  granted.  The  30th  section  enacts,  ^^that 
at  the  expiration  of  thirty  days  from  the  publication  of  the 
award  the  Government  shall  pay  the  amount  awarded  into 
the  Colonial  Treasury"  to  the  credit  of  the  suit  or  pro- 
ceedings in  which  such  award  shall  have  been  made."  The 
31st  section,  that  the  Treasurer  shall  immediately  after 
such  payment,  deliver  a  notice  to  the  Prothonotary  that 
the  amount  awarded  has  been  paid  in,  and  that  notice  is 
to  be  in  the  form  Schedule  (D)  which  is,  *♦!  certify  that 

the  sum  of has  been  placed  to  the  credit  of  the 

account  opened  in  the  above  matter,  which  said  amount 
will  be  paid  to  such  party  or  parties  as  the  Supreme  Court 
shall,  by  rule  in  the  above  matter,  order  and  direct." 
And  the  32nd  section  provides :  that  when  the  sum  is  so 
paid  in,  the  Public  Trustee  shall,  before  conveyance,  give 
fourteen  days'  notice  of  his  intention  to  convey.  It  was  con- 
tended that  the  Act  requiring  the  money  to  be  paid  at  the 
expiration  of  sixty  days  is  imperative,  and  that  by  the 
error  the  whole  proceedings  fall  to  the  ground ;  I  incline 
to  think  this  is  not  the  case ;  but  at  present  it  is  unneces- 
sary to    decide  it.       When  the  money  is  paid   in,  new 
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^^ici^s  can  be  giveti,  and  then  the  objection  can  be  taken 
i^^  argued.  At  present  the  notices  are  void,  and  just  as 
^  ^ti^y  never  had  been  given ;  and  we  can  only  say  that, 

^^t,  no  money  has  been  paid  in.       But  if  the  Act  don't 


Q,^*^^^  payment  at  the  end  of  sixty  days  imperative,  yet  it 

alj^^'fc  mean  very  promptly,  and  it  would  be  most  unjust  to 

tli^  "^"^^  the  Grovemment,  by  an  indfinite  delay  in  paying  in 

'rl^^     >:noney,  to  keep  the  proprietor  out  of  the  use  of  it, 

^^Iv*  ^  at  the  same  time  it  deprives  him  of  his  right  to 

^t^     ^^rs  of  rent.       The  Act  itself  works  great  injustice  to 

'^^^^^  who,  like  Mr.  Stewart,  hold  very  large  quantities  of 

^       ^sed   wild  land,  for  it  prevents  the  recovery  of  all 


K 


w^  ^t  the  rents  current  since  the  notice  of  intention  to 
^^    ;  but  that,  at  the  most,  only  represents  the  income 
^^  the  leased  lands,  but  if  compensation  has  been  justly 
"^SS^de,  a  large  part  of  the  $76,500  must  represent  the 
unleased  wild  land.       No  interest  is  allowed  by  Govern- 
ment to  the  proprietor  on  any  part  of  the  sum  awarded, 
from  the  time  of  the  award  until  he  receives  his  money ; 
and  yet,  in  large  wilderness  estates,  the  receipts  from 
sales  of  wood  and  stumpage  must  have  been  considerable. 
But  in  this  point  we  are  acting  under  the  injunction  power 
given  by  the  32nd  section.       If  I  am  correct  in   my 
construction  of  that  section,  we  must  exercise  the  same 
power  as  Equity  would  do  in  like  circumstances ;  in  using 
that  power,  Equity  lays  down  no  rule  which  shall  limit  its 
power  or  discretion  in  particular  cases ;  it  takes  care  to 
mould  its  decrees  so  as  to  meet  the  ends  of  substantial 
justice ;  it  is  very  careful  how  it  interferes,  merely  on 
account  of  some  mere  non-observance  or  disregard  of  a 
strict  legal  right.     In  such  cases,  while  it  acknowledges 
the  jurisdiction,  it  declines  to  exercise  it  further  than  is 
necessary  to  prevent  real  injury  being  done ;  and  in  this 
case,  if  the  parties  don't  come  to  some  amicable  arrange- 
ment, and  we  can  finally  mould  our  decree  so  as  to  prevent 
Mr.  Stewart  sustaining  actual  loss,  I  should  be    very 
unwilling   to  permit    this  mere  mistake    to   upset   the 
14 
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proceedings  if  they  wore  otherwise  valid.  But,  at  the 
same  time,  we  must  take  care  not  to  add  to  injustice  by 
allowing  such  indefinite  delay.  I  think,  therefore,  that 
the  order  in  Mr.  Stewart's  case  should  be  that  the 
injunction  should  be  continued  for  a  very  short  time,  and 
if  at  the  expiration  of  that  time  the  Treasurer  shall  not 
certify  that  $76,500  in  lawful  gold  coin  has  been  paid  into 
the  Court  in  this  case,  that  then  Mr.  Stewart  may  move 
to  have  the  injunction  made  perpetual. 

With  regard  to  Miss  Sullivan,  I  am  satisfied  that  the 
Quit  Rent  question  was  withdrawn,  but  the  Boundary 
question  is  as  fatal  to  her  case  as  to  the  other. 

As  I  understand  there  is  a  large  number  of  awards  not 
yet  made,  I  will,  therefore,  before  closing  briefly  state 
some  particulars  which  I  think  the  awards,  to  be  valid, 
must  contain.  I  think  there  should  be  a  distinct  finding 
that  the  breach  of  conditions  in  the  original  grants  were 
waived,  or  that  they  were  not ;  and  if  not,  whether  any 
deduction  (I  don't  say  that  it  need  state  how  much )  was 
made  on  that  account — and  the  same  with  regard  to  quit 
rents.  I  think  it  should  also,  by  reference  to  Schedule  or 
otherwise,  show  the  names  of  each  person  whom  they 
hold  has  acquired  a  title  by  possession,  and  the  quantity 
and  particular  parcel  he  has  so  acquired  by  bounds.  I 
think  it  should  also  show  the  names  and  quantity  held  by 
squatters,  who  have  held  for  less  than  twenty  years,  and 
whether  anything  (I  don't  say  how  much)  has  been 
deducted  on  their  account.  There  should  also  be  a 
Schedule  showing  the  amount  of  arrears  due  from  each 
tenant  and  how  much  of  these  arrears  has  been  allowed  to 
the  proprietor  in  each  case.  I  think  this  last  necessary. 
There  are  two  lines  in  the  20th  section  which  I  think  have 
l)een  very  much  overlooked.  They  are  these,  *'and  the 
facts  which  they  may  require  to  ascertain  in  order  to 
carry  this  Act  into  eflfect."  The  meaning  of  these,  I  take 
to  be,  is  facts  which  it  is  their  duty  to  ascertain  in  order 
to  give  full  efiect  to  this  Act.     This  goes  far  beyond  what 
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they  themselves  have  to  perforin ;  it  points  to  all  that  has 
to  be  afterwards  done  by  others  to  carry  out  what  they 
have  begun.  To  what  the  Public  Trustee  has  to  do,  and 
to  what  this  Court  has  to  do  in  making  distribution,  I  see 
it  stated  that  in  one  case  the  arrears  are  assigned  to 
Cardinal  Manning.  If  the  award  finds  a  lump  sum,  and 
tho  Cardinal's  claim  comes  in  to  participate  in  the  distribu- 
tion, how  could  we  ascertain  how  much  of  the  lump  sum 
was  awarded  in  respect  of  the  land,  and  how  much  in 
respect  of  arrears  of  rent?  We  could  make  no  distribution 
in  such  a  case,  and  the  same  may  happen  in  other  cases 
where  arrears  are  due  to  a  deceased  proprietor,  and  the 
present  proprietor  is  not  his  personal  representative  ;  we 
would  be  compelled  to  hold  the  award  void  in  such  a  case, 
because  the  Commissioners  had  not  made  it  so  that  the 
Court  could  *'carry  it  into  effect." 

Whatever  may  be  thought  of  the  character  of  this  Act,  I 
think  it  very  unfortunate  that  such  important  and 
expensive  proceedings  should  be  rendered  nugatory  for 
want  of  proper  care  in  conducting  them,  and  I  have  made 
these  last  observations  in  the  hope  that  they  may  assist  in 
preventing  these  yet  to  be  made  from  running  on  the  rocks 
on  which  their  predecessors  have  suffered  shipwreck. 

I  have  only  stated  some  matters  which  at  present  strike 
me  as  essential  to  the  validity  of  the  award ;  there  may 
be  many  other  things  which  circumstances  may  render 
necessary,  but  the  direction  that  the  Commissioners  are 
to  do  and  find  everything  necessary  to  carry  the  Act  into 
effect,  if  carefully  borne  in  mind,  will  enable  any 
draughtsman  to  avoid  the  omission  of  anything  that  is 
necessary. 

Mr.  Justice  Hensley  delivered  an  unwritten  judgment 
in  the  case  of  Miss  Sulivan,  concurring  with  the  Chief 
Justice  and  Mr.  Justice  Peters. 
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Dob  Dem,  Simon  Chiverie  and  others  v.  John  Knight. 

Ejectment  —  Proof  of  Deed  —  Burden  on  party  impeaching  it. 

Defendant  claimed  under  deed  executed  by  marksman,  attestation 
clause  was  ** Witness.''  Objected  on  trial  that  there  was  not  suffici- 
ent evidence  of  delivery.  Defendant  stated  that  he  was  present 
when  Deed  was  executed,  and  that  It  was  delivered  to  himself  at  the 
time,  and  that  grantor  afterwards  assisted  him  to  run  off  the  land. 
The  Judge  left  the  question  of  delivery  to  Jury,  who  found  verdict 
for  plaintiff. 

Defendant  moved  to  set  aside  verdict  as  contrary  to  evidence,  and  for 
a  new  trial. 

Held^  Hensley  J.,  that  the  verdict  was  contrary  to  the  evidence  and 
the  law. 

Motion  to  set  aside  verdict  for  Plaintiff  as  contrary  to 
evidence  and  for  a  new  trial. 

27th  October,  1875. 

Mr.  Davies  shows  cause  against  rule. 

Mr.  Hodgson  contra. . 

Our.  ad.  vult. 

18th  February,  1876. 

Hensley  J.  This  is  an  action  of  ejectment  under  the 
old  practice  forms  brought  to  recover  two  acres  of  land 
at  Souris,  in  King's  County.  It  has  been  twice  tried  ;  on 
the  first  occasion  before  Mr.  Justice  Peters  at  Georgetown, 
in  February  term,  1873,  when  a  verdict  was  given  for  the 
lessors  of  the  plaintiff,  which  was  afterward  in  Hilary 
term,  1874,  by  the  unanimous  judgment  of  this  Court, 
set  aside  and  a  new  trial  granted. 

It  was,  the  second  time,  before  me  in  July  Term,  1874, 
with  the  like  result,  namely,  a  verdict  in  favor  of  the 
lessors  of  the  plaintiff,  and  afterwards  a  nUenisi  was 
granted  to  show  cause  why  the  latter  verdict  should  not 
be  set  aside  as  being  contrary  to  law  and  evidence.  This 
was  argued  in  Michaelmas  Term,  1875,  and  now  stands 
for  Judgment. 

At  the  trial  it  appeared  that  the  piece  of  land  in  dispute 
was  originally  owned  by  one  Francis  Chiverie,  father  of 
the  lessors  of  the  plaintiff  (but  now  deceased,  intestate), 
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and  as  the  lessors,  as  bis  children,  claimed  under  him, 
and  Knight  defended  on  a  conveyance  or  alleged  convey- 
ance granted  by  him,  the  validity  of  old  Francis  Chevirie's 
title  was  conceded  on  both  sides. 

The  result  of  the  case  depended  entirely  on  the  validity 
of  the  deed  to  Knight,  or  failing  that,  on  Knight's  posses- 
sion, which  he  alleged  had  continued  for  twenty  years 
before  action  brought.  The  deed  concluded  in  the  usual 
manner,  *'I  have  hereunto  my  hand  and  seal  subscribed," 
etc.,  and  is  signed  thus: — Francis    x    Chiverie.     «*Wit- 

lurk 

ness.**  (Not  ** Signed,  sealed  and  delivered.") 

It  was  objected  on  the  first  occasion  that  there  was  no 
evidence  of  a  delivery,  and  that  as  the  grantor  was  illiter- 
ate and  a  marksman,  the  attestation  clause  should  have 
stated  that  it  was  read  or  explained  to  him,  and  therefore, 
unless  it  was  proved  to  have  be.en  read  or  explained  to 
him,  it  was  void.  This  point  was  disposed  of  by  the 
Judgment  of  the  Court  delivered  on  the  occaaion  of  setting 
aside  the  first  verdict  holding  that  the  evidence  on  the 
point  of  the  delivery  (which  was  much  stronger  when  the 
case  was  the  second  time  tried)  was  so  strong  as  to  make 
the  finding  of  the  Jury  to  be  against  and  consequently  not 
warranted  by  the  evidence. 

It  was  also  decided  on  the  first  occasion  that  although 
the  grantor,  Francis  Chiverie,  was  illiterate  and  had  a 
right  to  have  the  deed  read  or  explained  to  him,  yet  it 
was  incumbent  on  him  to  exercise  that  right,  and  if  he  did 
not  and  chose  to  sign  it  without  its  being  read  and 
explained  he  was  bound  by  it,  and  in  the  absence  of  any 
evidence  that  he  required  to  have  it  read  and  explained 
to  him,  he  and  his  heirs  would  be  bound  by  it,  and  that 
the  burthen  of  proving  this  lies  on  the  party  impeaching 
the  deed. 

What,  then,  was  the  evidence  given  on  the  part  of  the 
defendant  on  the  occasion  of  the  second  trial  to  prove  the 
execution  and  delivery  of  the  deed,  and  the  knowledge  of 
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its  contents  and  of  its  having  been  so  executed  by  Francis 
Chiverie,  the  grantor? 

John  Knight,  the  defendant,  testified  that  in  the  spring 
of  1849  he  purchased  one  acre  (adjoining  Sutherland's 
property)  of  the  two  acres  in  dispute  in  this  action  from 
old  Francis  Chiverie,  and  that  about  eight  weeks  after  he 
bought  the  second  acre  from  him,  and  proposed  to  cancel 
the  deed  which  he  had  taken  of  the  first  acre  and  take  a 
deed  of  the  two  acres  conjointly  to  save  expense.  He 
then  goes  on  to  state  that  Philip  Leslie,  his  clerk,  wrote 
and  witnessed  the  deed  and  swears  to  the  handwriting ; 
but  further,  he  also  swears  that  he  himself  was  present 
when  F.  Chiverie  signed  the  deed  of  the  two  acres  in  his 
office,  that  he  remembered  itd  being  signed,  sealed  and 
delivered  to  him  as  his  property,  and  that  he  had  had  that 
deed  ever  since  its  date  till  he  produced  it  in  Court,  and 
being  pressed  on  cross-examination  he  adhered  to  his 
statement  that  he  recollected  its  being  signed  in  his  office, 
and  that  he  himself  was  there,  and  he  also  swears  that  the 
two  acres  in  the  deed  were  afterwards  measured  off  to 
him  by  Francis  Chiverie,  the  grantor. 

This  is  positive  testimony  which,  although  given  by  one 
who  was  a  party  and  interested,  yet  stands  uncontradicted 
on  this  branch  of  the  case  by  any  other  witness. 

Absalom  Gregory  stated  that,  in  1849  or  1850,  he  had 
to  draw  some  documents  for  old  Francis  Chiverie,  and 
went  to  his  house  for  the  purpose.  Chiverie  went  outside 
his  house  and  showed  him  the  lower  part  of  the  garden 
fence  (this  is  the  fence  to  which  Knight  claimed),  and 
said  from  there  to  Lavie's  fence  belonged  to  Knight ;  that 
he  had  owed  Knight  and  he  had  the  land  below  the  garden 
fence.  He  said  he  starts  from  that  fence  and  goes  across 
to  Lavie's. 

The  widow  of  Francis  Chiverie  (son  of  Francis  Chiverie, 
the  grantor),  testified  that  she  heard  the  old  man,  F. 
Chiverie,  say  he  was  thinking  of  selling  two  acres  to  Mr. 
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Knight,  and  she  afterwards  heard  him  tell  her  husband  he 
had  sold  two  acres  to  Knight ;  that  he  had  sent  his  sou 
Francis  to  Halifax  and  the  vessel  was  stopped  in  the  Out, 
and  he  went  to  Knight  to  sell  him  the  two  acres. 

Charles  Chiverie,  a  son  of  old  Francis,  and  brother,  if 
not  one  of  the  lessors  of  the  plaintiff,  deposed  that  he 
recollected  his  father  selling  two  acres  of  land  to  Knight, 
for  he  (his  father)  told  him  so  himself,  right  across  from 
Lavie's  fence  to  Sutherland's,  down  below.  Witness 
asked  his  father  whether  it  would  take  in  the  house  and 
the  garden,  and  he  further  swore  that  he  saw  his  father 
measuring  off  the  land  to  Knight,  and  that  he  told  him  he 
was  going  to  measure  it  off. 

What  is  there  to  contradict  this  testimony  as  regards 
the  execution  of  the  deed  by  Francis  Chiverie  as  detailed 
by  Knight?  Positively  nothing.  What  is  there  to  show 
that  Francis  Chiverie,  the  grantor  himself,  was  ignorant 
of  what  he  was  alleged  to  have  done  in  signing  the  deed 
in  question?  or  that  he  ever  referred  to  it  in  terms  of 
denial  or  disapproval,  or  alluded  to  the  transaction  or  the 
land  in  question  itself  after  the  time  when  he  is  alleged  to 
have  executed  the  deed,  in  terms  inconsistent  with  his 
having  executed  the  same  with  his  full  knowledge  and 
consent?  I  can  find  little  or  none.  In  fact,  to  make  use 
of  the  words  uttered  by  this  Court  in  giving  Judgment  on 
the  occasion  of  setting  aside  the  first  verdict  (1  Has.  & 
War.  J  p.  448),  "the  only  evidence  to  rebut  the  presump- 
tion is  to  be  found  in  the  evidence  given  with  the  double 
object  of  showing  that  the  grantor  did  not  deliver  the  deed 
and  also  on  the  Statue  of  Limitations,  but  none  of  this 
evidence  touched  or  related  to  the  time  when  the  deed 
was  signed,  sealed  and  witnessed  by  the  defendant's  clerk. 
That  evidence,  as  far  as  related  to  the  deed,  consisted 
chiefly  of  the  evidence  of  Simon  Chiverie  that  the  grantor 
died  in  1850,  and  the  lessors  of  the  plaintiff  cut  hay  in 
1852,  and  that  when  Simon  went  away  to  sea  in  18 '')4, 
Knight  had  not  enclosed  it,  but  when  he  returned  in  the 
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autumn  he  had.  He  then  inquired  of  his  brother,  Francis 
Chiverie,  who  said  that  Knight  had  taken  too  much  land, 
that  he  told  Knight  so,  who  replied  that  he  had  a  right  to 
two  acres,  and  from  this  kind  of  evidence  the  plaintiff 
sought  to  have  it  inferred  that  this  deed,  which  is  sufficiently 
proved  to  have  been  signed  and  sealed  by  old  Chiverie, 
came  into  Knight's  hands  without  a  formal  delivery  to 
him  or  his  clerk." 

There  was  then,  in  the  first  place,  positive,  uncontra- 
dicted testimony  of  the  due  execution  of  the  deed  from 
Knight's  evidence. 

Secondly,  presumptive  evidence  arising  from  proof  of 
hand-writing  of  the  attesting  witness,  and  subsequent 
possession  by  E^night  of  the  deed  itself. 

Thirdly,  strong,  presumptive  and  inferential  evidence 
in  favor  of  its  due  and  correct  execution  derived  from 
subsequent  acts  and  declarations  of  Francis  Chiverie,  the 
grantor,  as  testified  by  Absalom  Gregory,  Widow  Francis 
Chiverie  and  Charles  Chiverie ;  and  all  this  hardly  touched 
and  certainly  not  squarely  mot  by  the  evidence  on  the 
part  of  the  plaintiff. 

In  face  of  this  direct  and  almost  overwhelming 
testimony  in  favor  of  the  due  execution  and  bona  fides  of 
the  deed,  aud  the  want  of  genuine  contradictory  evidence 
on  the  other  side,  it  is  not  possible  to  hold  that  the  verdict 
of  the  jury  was  at  all  in  accordance  with  the  evidence, 
but,  on  the  contrary,  it  was  against  the  evidence  on  this 
point. 

It  was  argued,  however,  by  the  counsel  for  the  lessors 
of  the  plaintiff  (Mr.  Davies)  that  the  locality  of  the  two 
acres  claimed  by  Knight  was  not  sufficiently  proved,  and 
that  Sutherland's  line,  which  was  claimed  as  its  southern 
boundary,  was  not  distinctly  proved  and  was  left  uncertain 
in  its  position ;  therefore,  that  supposing  even  Knight  be 
held  entitled  to  two  acres,  he  had  not  proved  his  localities 
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or  the  base  on  which  his  claim  depended,  viz.,  Suther- 
land's line. 

At  the  trial  I  heard  no  dispute  or  doubt  expressed  on 
this  point  (the  genuine  ground  taken  was  the  validity  of 
the  two  acre  deed  only),  and  on  looking  over  the  evidence 
I  fail  to  detect  any  doubt  or  uncertainty  on  the  subject. 
On  the  contrary,  on  both  sides,  Sutherland's  line  was 
referred  to  as  a  well-known,  established  and  evident 
boundary  or  starting  place. 

Francis  Lavie  stated  that  ''old  Chiverie  sold  a  piece 
above  the  road  to  Alexander  Sutherland,  could  not  say 
when  Sutherland  went  into  possession ;  there  would  be  a 
fence  which  would  be  between  it  and  the  land  Knight 
holds ;  it  would  be  north  of  Sutherland's  line." 

Alex.  Chiverie  knew  that  his  father  sold  land  to 
Sutherland,  and  also  sold  one  acre  to  Knight  above  that 
again;  that  from  Sutherland's  line  to  the  cross-line  of 
Muttart's  fence  about  four  chains  up  would  make  two 
acres ;  that  Sutherland's  fence  was  up  and  there  was  none 
between  his  father's  and  Sutherland's  fence. 

Charles  Lavie  remembered  Sutherland's  location,  and 
knew  the  land  to  the  north  of  it  which  was  held  by  Chiverie. 

James  Moynagh  speaks  of  the  fence  put  up  between 
Alexander  Sutherland's  land  and  the  land  Knight  claims. 

John  Knight  stated  that  when  the  land  was  measured 
off  with  the  cod-line  by  him  and  old  Chiverie,  they  com- 
menced their  measurement  at  Sutherland's  picket  fence, 
and  measured  four  chains  north  from  it  by  five  chains 
across,  which  took  them  to  the  foot  of  Chiverie's  garden  ; 
that  he  thought  they  ran  up  four  chains  from  Sutherland's 
fence. 

Charles  Chiverie  stated  that  Sutherland's  fence  was  down 
below  the  two  acres ;  and  John  C.  Underhay  stated  that  in 
making  his  survey  he  commenced  at  a  line  called  Suther- 
land's line,  and  that  between  it  and  the  Chiverie  line  the 
15 
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area  is  1  -^  acres,  being  a  little  short  of  the  two  acres 
claimed. 

Michael  Pacquet  referred  to  his  own  house  as  being  a 
good  way  below  Sutherland's  line. 

In  fact,  Sutherland's  line  was,  through  the  whole  case, 
treated  on  both  sides  as  a  well-known  and  established  one ; 
at  the  trial  no  doubt  was  expressed  about  it ;  the  measure- 
ments were  stated  to  be  made  from  it,  and  no  element  of 
uncertainty  ever  entered  into  the  consideration  of  the 
Court. 

I  therefore  think  that  there  must  be  a  new  trial  in  this 
case,  because  the  verdict  is  against  the  evidence  and  the 
law. 
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J.  S.  Cabyell  V.  The  City  op  Charlottetown. 

A  speciai  case--- Prescription ^Sasement^Microachment  on 
Water  Lot. 

Plaintiff  and  defendants  owned  adjoining  water  lots  to  channel,  the 
public  had  been  accustomed  for  some  years  to  travel  on  the  ice  oyer 
plaintiff's  lot,  defendants  had  erected  a  wharf  which  had  encroached 
on  plaintiff's  lot  and  plaintiff  brought  ejectment  for  land  so 
encroached  upon. 

Defendants  set  up  the  user  by  the  pubUc  as  giving  them  an  easement 
over  defendant's  lot.  Defendants  also  claimed  right  to  hold  that 
portion  of  land  encroached  upon  by  thdr  wharf,  by  prescription. 

Held^  (Peters  J.)  That  there  was  no  easement  as  claimed  by 
defendants. 

2.  That  defendants  had  not  acquired  a  title  to  the  land  by  prescription. 

23rd  February,  1876. 
McLeod,  for  Plaintiff. 
Brecken,  for  Defendant. 
Longworth,  Q.  C,  follows. 
Davies,  contra. 

Our.  ad.  vuU. 

2nd  May,  1876. 
Peters  J.  In  1871  the  defendants  entered  upon  land 
situate  on  the  seashore,  of  which  the  plaintiff  is  the  owner, 
to  remove  a  breastwork  erected  thereon  by  him.  The 
defendants  allege  they  had  a  right  of  way  over  this  land, 
which  was  obstructed  by  the  breastwork ;  the  defendants 
tore  down  the  breastwork,  which  the  Plaintiff  re-built  and 
obtained  an  injunction  lestraining  the  defendants  from 
interfering  with  it,  which  is  still  in  force.  The  plaintiff 
also  in  the  same  year  commenced  an  action  of  ejectment 
against  defendants  to  recover  such  part  of  the  wharf  as 
rested  on  his  water  lot ;  and  the  defendants  in  the  same 
year  commenced  several  actions  against  the  plaintiff  and 
his  workmen  for  erecting  the  breastwork  outside  below 
high  water  mark,  the  soil  of  which  was  in  the  plaintiff. 
A  special  case  has  been  submitted,  and  it  is  agreed  that 
the  Judge's  notes  of  the  evidence  taken  in  the  cases 
appealed  to  the  Supreme  Court  in  1871  shall  be  part  of 
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the  case,  and  that  the  Court  shall  decide  whether  the 
defendants  are  entitled  to  a  right  of  way  as  claimed  by 
them  from  Pownal  Street  over  the  land  in  the  possession 
of  the  plaintiff,  and  whether  the  defendants  own  or  ba^e 
acquired  any  rights  or  easements  of  which  the 
erection  of  the  said  breastwork  of  the  plaintiff  is 
an  encroachment  or  yiolation.  And  that  the  Court 
shall  also  have  power  to  decide  for  how  much  of 
the  said  land  for  which  the  ejectment  is  brought  the 
plaintiff  is  entitled  to  recover.  The  Court  is  to  have 
power  to  draw  from  the  case  and  the  evidence  such 
inferences  as  a  jury  would,  under  the  directions  of  the 
Court,  be  justified  in  drawing. 

It  appears  that  in  1816  the  lot  on  which  plaintiff's 
breastwork  was  erected,  and  over  which  defendants  claim 
a  right  of  way,  was  granted  by  the  Crown  to  Earl  Mul- 
grave.  Master  General  of  H.  M.  Ordinance,  and  the 
Master  General  and  Board  of  Ordinance  for  the  time  being, 
for  ever.  The  premises  granted  are  described  as  follows  : 
^^AU  that  piece  or  parcel  of  ground  on  the  north  shore  of 
Hillsborough  Eiver,  and  fronting  town  lot  number  five 
(5)  in  the  first  hundred  of  town  lots  in  Charlottetown, 
and  is  bounded  as  follows,  to  wit,— on  the  north  by  Water 
Street,  on  the  south  by  the  channel  of  Hillsborough  Biver, 
on  the  east  by  Pownal  Street,  and  on  the  west  hy  water 
lot  number  nine,  said  water  lot  measuring  in  breadth  ooe 
hundred  and  five  feet."* 

In  1844  Pownal  Wharf  was  commenced,  and  completed 
about  two  years  afterwards.  It  was  intended  that  the 
west  side  of  the  wharf  should  be  close  up  to  the  land 
vested  in  the  Ordinance  department,  and  when  completed 
the  wharf  was  supposed  to  have  slightly  overlapped  the 
eastern  line  of  the  Ordinance  land. 

In  1847  the  Ordinance  sold  to  Purdy ;  the  description 
in  the  conveyance  is  as  follows :  '^All  that  certain  water 
lot  situate,  lying  and  being  opposite  town  lots  numbers 
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four  and  fire  in  the  first  hundred  of  town  lots  in  Charlotte- 
town,  bounded  on  the  north  by  Water  Street,  with  a  front 
thereon  of  one  hundred  and  five  feet,  on  the  west  by 
water  lot  number  nine,  and  on  the  east  by  Pownal  Street, 
and  extending  by  parallel  lines  southwardly  on  a  right 
angle  with  Water  Street  to  the  north  side  of  the  channel 
of  Hillsborough  River,  saving  and  excepting  thereout  such 
part  of  the  said  water  lot  as  is  occupied  by  the  wharf  be* 
longing  to  H.  M.,  commonly  called  and  designated  as 
Pownal  Street  Wharf* 

The  effect  of  this  conveyance  was  to  give  Purdy  all  the 
water  lot  except  what  was  covered  by  Pownal  Wharf. 
The  plaintiff  therefore  has  no  claim  to  the  part  so 
excepted. 

In  1851  a  survey  of  the  wharf  was  made  by  Mr.  H.  J. 
Candallj  the  west  side  was  then  a  straight  line  as 
represented  on  Plan  No.  2,  and  as  there  is  no  evidence  to 
show  exactly  where  the  west  side  of  the  wharf  was  in 
1847,  I  adopt  this  line  of  1851  as  the  position  of  the 
west  side  of  the  wharf  in  1847,  when  the  locus  was 
conveyed  to  Purdy.  But  it  appears  that  a  further 
eocroachment  has  since  taken  place  which  is  represented 
on  Mr.  CundalPs  Plan,  No.  3. 

It  was  argued  that  the  defendants  might  hold  this  or 
some  part  of  it  under  the  statute  of  limitations,  but  there 
is  no  evidence  to  show  when  this  last  encroachment  took 
place — the  only  evidence  as  to  the  time  when  any 
encroachment  took  place  is  the  statement  of  Mr.  Pope, 
who  says  that  Sneeston's  schooner  ran  on  it  and  gave  it  a 
push  westward  in  1853,  that  would  only  give  eighteen 
years  to  1871,  so  that  the  statute  of  limitations  can't 
avail  the  defendants.  In  Marshall  v.  UUeswater  Steam 
NdvigaUon  Company ^  (1)  it  was  decided  that  where  a 
riparian  owner  builds  into  the  bed  of  a  navigable  water 
the  bottom  of  which  is  the  soil  of  another  the  owner  of 

U)    L.  R.  7,  Q  B.  166. 
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the  bottom  acquires  a  right  to  knock  down  so  much  of  (iie 
pier  as  extends  over  his  soil  or  to  take  it  as  annexed  to 
and  part  of  the  soil,  now  here  the  plaintiff  has  adopted 
the  latter  alternative,  for  by  bringing  his  ejectment  for  it, 
he  in  effect  says,  <'I  take  that  part  of  the  wharf,''  and  the 
plaintiff  is  therefore  entitled  to  issue  his  Habere  in  the 
ejectment  for  that  portion  of  the  wharf  west  of  the  line 
of  1851. 

The  second  question  which  is  an  important  one  respect- 
ing the  rights  of  owners  of  this  kind  of  property  is  this : 
The  defendants  contend  that  although  the  plaintiff  is  the 
owner  of  the  soil  between  high  and  low  water  mark  to 
the  channel ;  and  although  the  defendant's  wharf  is  built 
close  up  to  the  eastern  line  of  the  plaintiff's  soil,  yet  the 
defendants  have  an  easement  giving  them  a  right  to  have 
a  space  kept  clear  for  vessels  to  be  on  the  west  side  of 
their  wharf  over  the  plaintiff's  land.  In  support  of  this 
contention  it  is  first  argued  that  as  the  ordinance  deed  of 
1847,  excepted  the  piece  covered  by  Pownal  Wharf  it 
impliedly  recognized  the  right  of  the  owners  to  use  it, 
and  that  for  the  full  enjoyment  of  it,  it  was  necessary  to 
have  room  at  the  west  side  for  vessels  to  lie,  and  that  the 
exception  in  the  deed  from  Purdy's  executors  in  1869, 
which  is  as  follows :  '^Saving  and  excepting  thereout  and 
therefrom  such  part  of  the  said  water  lot  as  at  the  time 
the  same  was  purchased  by  the  said  James  Purdy,  was 
occupied  by  the  wharf  commonly  called  Pownal  Street 
Wharf,"  is  a  recognition  of  it.  But  there  is  nothing  in 
the  ordinance  deed  to  sustain  this  argument  of  the 
defendant's  counsel.  The  fact  was  that  by  some  error 
Pownal  Street  Wharf  had  been  built  so  that  it  encroached 
to  some  extent  on  the  ordinance  lot,  as  Pownal  Wharf  was 
at  that  time  the  property  of  the  sovereign  in  his  govern- 
ment of  P.  E.  Island,  it  was  natural  enough  in  selling 
the  ordinance  lot,  that  the  Ordinance  Department  would 
take  care  not  to  give  Purdy  power  to  pull  down  or  take 
possession  of  the  small  portion  of  Pownal  Wharf  erected 
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on  the  ordinaDce  lot,  and  hence  the  exception.  Deeds  must 
be  construed  according  to  the  intention  of  the  parties,  and 
there  is  nothing  in  this  deed  which  can  by  any  reasoiiuhle 
implication  manifest  an  intention  to  reserve  or  grant  an 
easement  which  had  no  previous  existence  over  the  soil 
granted  to  Purdy  for  the  benefit  of  Pownal  Wharf, 
Suppose  the  wharf  had  not  encroached  on  the  ordinance 
lot,  and  the  description  had  been  bounded  on  the  east  hy 
Pownal  Wharf,  could  it  have  been  contended  that  the 
conveyance  granted  the  easement  claimed  because  it 
referred  to  the  wharf  as  a  monument  forming  the  eastern 
boundary  of  land  granted ;  now  what  in  eflfect  is  the 
meaning  of  the  words  in  the  ordinance  deed?  simply  this, 
that  the  land  shall  be  bounded  on  the  east  by  the  line  of 
Pownal  Street,  until  it  runs  out  to  where  the  encroach- 
ment of  the  ordinance  lot  begins,  and  from  thence  it  8 hull 
be  bounded  by  the  wharf.  It  is  plain  the  wharf  is 
referred  to  as  a  boundary  and  for  nothing  else.  The  case 
of  JEarl  Cardigan  v.  Armitage  (1)  was  cited  by  the 
defendant's  counsel,  but  it  has  no  application  to  the 
present  case.  There  the  owner  of  an  estate  granted  it, 
reserving  the  coal  under  it  to  himself,  and  it  was  held, 
that  the  grantor  had  under  the  mere  exception,  at 
common  law  a  right  to  enter  on  the  lands  sold,  and  dig 
pits  and  do  all  such  things  as  were  necessary  to  obtain 
the  coal  reserved.  And  Bailey  Justice  in  giving  judgment 
cites  the  following  passage  from  Sheppard's  Touclistone  : 
**  And  it  is  another  rule  that  when  anything  is  excepted, 
all  things  that  are  depending  on  it,  or  necessary  to 
obtaining  it  are  excepted  also,  as  if  the  lessor  except  the 
trees,  he  may  bring  his  chapman  to  view  them,  if  be 
desire  to  sell  them  and  he  or  the  vendee  may  cut  them 
and  take  them  away."  But  in  that  case  the  grantee  took 
the  land  over  which  the  easement  or  right  was  reserved* 
But  what  shadow  of  right  did  the  deed  to  Purdy  give  to 
the  owner  of   Pownal  Wharf.     The  bulk  of  the   wharf 

(1)    2B.  &C.  197. 
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was  not  on  the  ordinance  land,  and  the  part  of  the 
ordinance  lot  that  was  covered  by  the  wharf,  though  they 
did  not  grant  it  to  Purdy  they  might  still  have  granted  it 
to  any  one  else.  If  the  Ordinance  Department  had  been 
the  owners  of  Pownal  Wharf  as  well  as  the  lot  conyeyed 
to  Purdy,  and  had  granted  the  whole  to  Purdy,  reserving 
the  wharf,  then  if  it  could  be  shown  that  the  grantor  hud 
been  accustomed  to  have  vessels  lie  at  the  west  side  of  the 
wharf  and  that  it  would  be  valueless  to  the  grantee  unless  a 
sufficient  space  was  still  left  for  that  purpose,  there  might 
have  been  some  force  in  the  argument.  But  here  the 
ordinance  never  owned  or  claimed  the  wharf,  nor  does  it 
appear  that  in  1847  when  the  land  was  conveyed  to  Purdy 
vessels  had  ever  been  accustomed  to  lie  on  the  west  sidst 
nor  that  the  wharf  will  be  useless  without  the  privilege ; 
on  the  contrary  they  have  not  only  like  all  other  wharf 
owners  the  end  next  the  channel  open  but  on  the  whole  of 
the  eastern  side  an  open  space  in  front  of  Pownal  Street 
which  cannot  be  closed  up  unless  the  defendants  close  it 
themselves.  There  was  therefore  no  grant  of  the  ease* 
*ment  claimed.  Then  the  only  other  way  in  which  they 
could  acquire  the  right  is  by  proscription.  But  as  the 
wharf  was  only  erected  in  1844,  and  there  is  no  act 
limiting  the  time  necessary  to  acquire  title  to  easements 
prescriptive  right  as  appurtenant  to  the  wharf  is  out  of 
the  question.  Besides  from  the  evidence  of  Evans  and 
Lund,  it  appears  that  in  1859  or  1860,  the  owner  of  the 
Steamer  Westmoreland  induced  Purdy  to  lay  down 
gridirons  to  take  vessels  on  to  repair,  that  the  city  would 
not  allow  them  to  touch  the  wharf,  and  the  blocks  were 
therefore  placed  five  or  seven  feet  from  the  wharf,  but  the 
steamers  when  taken  on  touched  iU  This  erection  was  a 
little  further  out  towards  the  channel  than  plaintiff's 
breastwork,  but  it  is  an  act  of  dominion  and  ownership 
by  Purdy  quite  inconsistent  with  the  right  claimed  by  the 
defendants  and  shows  that  they  had  not  an  uninterrupted 
user. 
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But  supposing  for  argument's  sake  that  there  had  been 
an  uninterrupted  user  of  the  west  side  of  the  wharf  f(»r 
the  purpose  claimed,  for  such  length  of  time  as  would  in 
ordinary  cases  raise  a  prima  facie  prescriptive  ri^^bt,  yet 
on  examination  of  the  authorities  it  is  clear  that  a 
privilege  such  as  claimed  here  can  never  be  acquired  by 
prescription.  In  Lyon  v.  Tlie  Fish  Mongers  Company 
(1),  the  question  was  fully  considered  and  it  was  decided 
that  vessels  coming  to  and  lying  at  wharves  in  navigable 
rivers  do  so  in  the  exercise  of  the  public  right  of  naviga- 
tion, and  therefore  such  user  never  can  ripen  to  a  private 
rifljht  in  the  wharfinofer  to  claim  it  as  an  easement  fur  the 
beneBt  of  his  wharf  against  the  adjoining  owner. 

In  that  case  the  plaintiff  Lyon  was  the  owner  of  a 
wharf  and  storehouse  on  the  Thames  called  Lyon's  AVharf. 
The  south  front  faced  the  main  stream  of  the  river,  the 
west  front  or  side  for  about  forty  feet  in  length  faced  a 
small  right  angled  inlet  or  recess  of  the  Thames,  called 
Wickworth's  Hole,  the  bottom  of  the  inlet  was  formed  by 
a  wharf  belonging  to  defendants,  about  fifty  feet  in  length, 
called  Wickworth's  Wharf,  on  the  west  side  of  the  inlet 
was  a  public  wharf  which  did  not  project  into  the  river 
above  ten  feet  beyond  the  line  of  the  front  of  Wick  worth  *s 
Wharf.  Suppose  Pownal  Wharf  to  represent  Lyon's 
Wharf,  and  Carvell's  Factory  to  represent  Wickworth^a 
Wharf,  the  open  space  from  that  to  the  channel,  the  soil 
of  which  is  owned  by  plaintiff,  will  be  about  an  exact 
representation  of  Wickworth's  Hole.  On  the  side  of 
Lyon's  Wharf  towards  the  inlet  there  were  stairs  and 
doors  in  the  floor  of  the  storehouse,  and  the  plaintiff  and 
his  predecessors  had  for  fifty  years  and  upwards  landed 
goods  from  barges  on  tliat  side,  and  had  been  in  the  habit 
of  mooring  barges  in  Wickworth's  Hole — the  l>ed  of 
Wickworth's  Hole  was  left  dry  at  low  water*  The 
defendants  obtained  a  license  from  the  Thames  Con- 
servators to  fill  up  this  hole  and  bring  their  wharf  out  to 

(l)    L.  R.  10,  Ch.  679, 1  App.  Cas,  6G2. 
l6 
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a  level  with  the  front  of  Lyon's  Wharf.  The  plaintiff 
filed  a  bill  to  restrain  them.  The  Thames  Conservancy 
Act  gave  the  Conservators  power  to  authorize  encroach- 
ments on  the  river,  but  by  a  saving  clause  they  were 
prevented  from  interfering  with  private  rights,  so  that 
the  whole  question  turned  on  whether  the  plaintiff  Lyon 
had  acquired  by  this  fifty  years  user  any  private  right  to 
have  Wickworth's  hole  kept  open  for  the  benefit  of  the 
west  side  of  his  wharf,  and  the  Lord  Justices  held  on 
appeal  that  notwithstanding  the  long  user  he  had  not 
acquired  a  private  right,  and  Mellish  L.  J.  in  giving  the 
judgment  of  the  court  says :  '*  A  coal  barge  in  the  Thames 
unloads  at  a  wharf,  but  it  loads  from  the  collier  in  the  pool, 
and  it  lies  alongside  the  ship  to  load  in  exercise  of 
precisely  the  same  right  as  when  it  ^  lies  alongside  the 
wharf  to  unload,"  and  after  proceeding  .to  discuss  the 
authorities  he  says :  ^^If  the  wharfinger  had  really  a 
private  right  distinct  from  the  public  right  of  navigation 
to  the  free  access  from  the  river  to  his  wharf,  it  seems  to 
us  that  he  could  bring  an  action  grounded  on  his  private 
right  against  any  one  who  rendered  that  access  less 
convenient,  but  Keams  v.  Cordwainers  Company  (1), 
and  The  Attorney  General  v.  Conservators  of  the  Thames 
(2),  are  direct  decisions  that  he  can  bring  no  such  actions. 
On  the  whole  we  are  of  opinion  that  the  right  of  a 
wharfinger  to  bring  an  action  or  file  a  bill  on  account  of 
an  obstruction  in  the  river  which  renders  the  access  to  his 
wharf  less  convenient,  and  his  right  to  bring  an  action  or 
suit  on  account  of  an  obstruction  in  the  river  which 
deprives  him  of  all  access  to  his  wharf  depends  on  the 
same  legal  principle,  that  is  to  say,  that  he  suffers  a 
particular  damage  from  a  public  nuisance,  and  that  in 
neither  case  is  there  a  violation  of  any  private  right  of 
his,  distinct  from  the  public  right  of  navigation  Which  is 
in  all  the  Queen's  subjects." 

(1)    6  C.  B.  K.  S.  38S.  (2)    1  H.  &  M.  1. 


OARVELL  V.  THE  CITY  OF  CHARLOTTETOWN .     123 

Thirdly,  the  defendants  contend  that  a  right  of  way  is 
possessed  by  them  from  Pownal  Street  over  plaintiff's 
land,  and  therefore  they  had  a  right  to  remove  plaintiff's 
breastwork.  From  the  evidence  in  Dinn  v.  The  Queen 
(1)  it  appears  that  the  way  claimed  was  a  right  to  travel 
from  the  channel  and  across  the  fiats  owned  by  the 
plaintifiT  on  the  ice  to  and  from  Pownal  Street,  a  small 
space  of  which  near  the  shore  still  remains  open  on  the 
west  side  of  the  wharf,  and  a  great  many  witnesses  were 
called  to  prove  that  for  many  years  previous  they  were 
accustomed  to  approach  Pownal  Street  in  the  winter  by 
that  route.  Angel  sec.  538,  says,  "The  public  likewise 
have  a  right  to  travel  on  the  ice,"  and  in  French  v.  Camp 
cited  Angel,  page  725,  note  1,  Watson  C.  J.,  says,  "It  is 
matter  of  notoriety  that  public  rivers  are  traversed  up 
and  down  on  the  ice  in  such  well  marked  and  beaten 
ways  as  are  most  convenient  for  the  public.  They  are 
not  proper  subjects  for  the  application  of  the  statute  laws 
provided  for  the  location  of  public  roads  or  highways, 
nor  are  they  susceptible  of  being  governed  by  the  rules 
and  principles  by  which  easements  of  this  kind  may  be 
otherwise  acquired  on  land,  yet  we  do  not  hesitate  to 
regard  them  as  public  rights,  so  far  under  legal  protection 
as  to  entitle  a  party  to  a  civil  suit  who  is  wantonly  and 
unnecessarily  disturbed  by  others  while  attempting  to 
participate  in  their  enjoyment."  It  is  evident  therefore 
that  the  travelling  over  the  ice  in  a  public  river  is  like 
navigating  it,  the  exercise  of  a  public  right,  which  the 
authorities  I  have  already  quoted  show  cannot  raise  a 
prescriptive  private  right  against  an  individual.  But 
suppose  that  it  might.  See  the  Attorney  General 
V.  Chambers  (2),  where  it  was  held  that  mere  user  of 
the  sea  shore  by  turning  on  of  cattle,  although  without 
interruption  for  the  period  of  sixty  years  was  not  such  an 
act  of  ownership  as  to  raise  a  presumption  of  title  in  the 
owner  of  the  cattle  inasmuch  as  the  sea  shore  is  property 
(1)    1  Has.  &  War.  361.  (2)    4  De  Gex  &  S.  65. 
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of  such  a  nature  that  it  cannot  be  easily  protected 
against  intrusion,  and  even  if  it  could  it  would  not  be 
worth  the  trouble  and  expense  of  fencing  it.'*  Knowledge 
or  acquiescence  on  the  part  of  the  person  interested  in 
resisting  the  right  claimed  or  presumed  in  the  ass<^rtiou 
and  exercise  of  the  said  rio^ht  in  the  face  of  opposition  on 
his  party  must  be  proved  in  such  a  case  to  enable  the 
claimant  to  establish  his  title.*'  In  Reg  v.  Hawk,  cited 
I  Russ  on  Crimes  466,  Earle  J.  told  the  jury,  *'it  was 
matter  of  common  notoriety  that  there  were  many  roads 
which  were  of  great  convenience  and  which  many 
persons  used  a  long  time  before  it  became  worth  the 
owner's  while  to  resort  to  any  measures  to  prevent  it." 
Now  what  evidence  is  there  to  show  that  the  persons  who 
drove  over  the  ice  resting  on  or  floating  over  the  plaintiff's 
soil  did  so  in  opposition  to  the  owners  wishes?  What 
owner  of  a  water  lot  on  which  he  had  not  yet  erected  a 
wharf  or  building  would  ever  think  of  preventing  any  oue 
driving  over  the  ice  if  he  could  do  so?  which  I  think  he 
could  not;  because  so  long  as  it  remained  open  and 
unoccupied,  anyone  would  have  a  right  to  drive  over  it  on 
the  ice,  or  sail  his  boat  over  the  flat  when  covered  with 
water. 

These  observations  dispose  of  the  defendants'  claim  so 
far  as  it  rests  on  grant  or  prescription.  Then  comes  the 
question  is  the  breastwork  a  public  nuisance  either  on 
account  of  impeding  navigation  or  interrupting  the  right 
of  travelling  over  the  ice?  If  it  is,  the  defendants  are 
justified  in  what  they  did.  Now  the  right  of  navigation 
is  the  dominant  right,  and  as  a  general  proposition  any 
erection  in  a  navigable  river  below  high  water  mark  which 
interferes  with  it  is  prima  facie  a  nuisance,  yet  the  riparian 
owners  may  erect  wharves  which  to  some  extent  do  inter- 
fere with  navigation  which  still  may  not  be  a  nuisance. 
Loi*d  Hale,  De  Jure  Maris  says,  '*It  is  not  every  building 
below  high  water  mark,  nor  every  building  below  low 
water  mark,  that  is  ipso  facto  in  law  a  nuisance.     For 
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that  would  destroy  all  the  quays  that  are  in  all  the  ports 
in  England  for  they  are  all  built  below  high  water  mark ; 
for  otherwise  vessels  could  not  come  at  them  to  unlade, 
and  some  are  built  below  low  water  mark ;  and  it  would 
be  impossible  for  the  King  to  license  the  building  of  a 
new  wharf  or  quay,  whereof  there  are  a  thousand  instances, 
if  ipso  facto  it  were  a  common  nuisance,  because  it 
straightens  the  port,  for  the  King  cannot  license  a  common 
nnisande.  Indeed  where  the  soil  is  the  King's,  the 
building  below  the  high  water  mark  is  a  prepresture,  an 
encroachment  and  intrusion  upon  the  King's  soil  which 
he  may  either  demolish,  or  seize  or  assent  to  at  his 
pleasure ;  but  it  is  not  ipso  /ado  a  common  nuisance, 
unless  indeed,  it  be  a  damage  to  the  port  and  navigation. 
It  seems  now  a  well  established  doctrine  that  though 
an  erection  in  a  navigable  river  may  to '  some  extent 
impede  navigation,  the  benefit  caused  by  the  erection 
may  counterbalance  the  injury  and  render  it  no  nuisance, 
this  point  has  been  much  discussed  in  modern  cases.  In 
Rex  V.  Russel  ( 1 ) ,  Bailey  J.  left  it  to  the  jury  to  say  whether 
if  the  straiths  were  some  impediments  to  navigation, 
the  benefit  to  those  purchasing  coals  which  were  thereby 
procured  at  smaller  price  did  not  overbalance  the  injury. 
From  Lord  Denman's  observation  before  giving  final 
judgment  in  the  King  v.  Ward  (2),  it  is  clear  that  the 
direction  of  Bailey  J.,  which  was  considered  to  be 
objectionable,  was  that  an  injury  to  rights  which  belong 
to  any  part  of  the  public  may  be  vindicated  by  the 
benefit  which  may  arise  to  another  part  of  the  public 
elsewhere,  and  it  was  to  this  that  his  observations  about 
balancing  nuisances  appear  to  apply.  The  authorities  are 
reviewed  by  Sir  George  Jessel  M.  R.  in  the  recent  case 
of  Attorney  General  v.  Terry  (3),  (which  was  an 
injunction  to  restrain  defendant  from  erecting  certain 
structures  on  the  river  Stour),  he  says,  '*As  regards  the 

(1)    6  B.  <&  C.  566.  (2)    4  Ad.  &  El.  384. 

(3)    L.  R.  9Ch.  423. 
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law  upon  the  subject  it  is  necessary  to  say  a  word  or  two 
because  an  argument  has  been  addressed  to  me  to  this 
effect ;  that  admitting  that  it  is  some  nuisance  or  a  little 
nuisance — that  is  some  interference  with  navigation — ^yet 
the  rights  of  the  public  as  to  restraining  a  nuisance  are 
confirmed  within  reasonable  limits,  and  that  there  may  be 
such  a  public  benefit  arising  from  the  works  in  question 
as  would  entitle  the  person  or  body  erecting  those  works 
to  say  that  the  public  benefit  far  more  than  counter- 
balanced the  small  impediment  to  navigation  which  the 
works  occasioned." 

It  is  said  that  that  had  been  decided  in  Rex  v.  Russd  ( 1 ) . 
In  my  opinion  that  case  is  not  law,  and  it  is  right  to  say 
so  in  the  clearest  terms,  because  it  is  not  well  that 
cases  should  continue  to  be  cited  which  have  been 
virtually  over-ruled,  although  the  judges  have  not  said  so 
in  express  terms.  In  that  case  there  had  been  some 
straiths  erected  in  the  River  Tyne,  and  a  very  eminent 
judge  of  those  days,  Mr.  Justice  Bailey,  in  charging  the 
jury  had  pointed  out  that  they  were  erected  simply  for 
the  purpose  of  carrying  on  trade ;  he  said,  p.  570,  that 
the  straiths  were  not  merely  a  private  benefit,  for  that  by 
means  of  them  the  coals  were  brought  to  market  at  a 
smaller  expense  and  in  better  condition,  in  both  which 
respects  the  public  were  benefitted  and  he  left  to  their 
decision  the  following  questions:  *^Were  the  straiths 
erected  in  a  reasonable  place?"  <^Was  there  a  reasonable 
space  left  for  the  public  navigating  in  the  Tyne?"  "Were 
the  straiths  a  public  benefit?"  '*Did  the  public  benefit 
countervail  the  prejudice  done  to  individuals?"  The  jury 
said  that  in  consequence  of  this  direction  they  found  the 
defendants  not  guilty. 

That  case  came  under  discussion  in  the  case  of  Rex  v. 

Ward  ( 2)  ,when  Sir  William  Follett, whose  interest  it  was  to 

support  Rex  v.  Russel  (1)  as  far  as  he  could,  thus  speaks  of 

it,  "the  doctrine  of  Rex  v.  Russel  need  not  come  under 

(1)    6  B.  &  C.  566.  (2)    4  Ad.  &  £1. 384. 
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^  ^^^%j88ion,  nor  is  there  any  conflict  of  authorities, 
f^^^tions  may  be  made  in  a  harbor,  below  high  water 
>^  ^,  and  in  places  where  vessels  might  perhaps  have 
V  ^^d ;  and  the  question  whether  they  are  a  nuisance  or 
^^^  will  depend  on  this ;  whether  upon  the  whole  they 
produce  public  benefit,  not  giving  to  the  terms  ''public 
benefit"  too  extended  a  sense,  but  applying  them  to  the 
public  frequenting  the  port."  I  take  it  that  that  state- 
ment in  argument  of  Sir  William  Follett  was  a  correct 
statement  of  the  law,  and  after  pointing  out  the  observa- 
tions of  Bailey  J.,  Lord  Tenterden  and  Lord  Denman, 
he  contends  **what  really  were  the  points  on  which  they 
disagreed?  I  think  they  were  two,  and  I  think  on  those 
two  points  the  charge  of  Mr.  Justice  Bailey  was  erroneous. 
In  the  first  place  I  think  the  benefit,  whatever  it  is,  must 
be  a  public  benefit  to  the  same  public,  that  is  the  same 
public  who  use  the  navigation,  or  as  it  was  put  by  Sir 
William  Follet,  **the  public  frequenting  the  port,"  In 
the  next  place  I  think  that  the  benefit  to  the  public,  must 
be  a  direct  benefit,  whereas  the  benefit  which  he  was 
considering  was  an  indirect  one,  and  as  it  appears  to  me 
too  remote  a  benefit.  It  was  that  coals  came  to  the 
London  market  in  rather  a  better  condition,  and  were 
possibly  sold  at  a  lower  price.  That  does  not  appear  to 
me  to  be  a  public  benefit  in  the  sense  of  the  term  in  which 
it  ought  to  be  used  when  considering  the  question  of 
nuisance." 

Then  it  may  be  asked  what  is  a  public  benefit  in  my 

view?    I  say  it  is  a  benefit  of  a  similar  nature,  showing 

^iat  on  the  balance  of  convenience  and  inconvenience,  the 

public  at  that  place  not  only  lose  nothing  but  gain  some- 

thi^S  ^y  ^^®  erection.    There  are  two  cases  in  the  books 

^bich  will  illustrate  my  meaning,  and  I  think  fairly  show 

-tffhat  sort  of  public  benefit  it  is.    The  first  is  this :     In  the 

case  of  a  tidal   harbour  of  irregular  shape  it  may  be 

desirable   to  straighten  the   sides,  the  result  of   which 

would  be  of  course,  in  parts  where  you  take  away  the 
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waterway  to  diminisb  the  area  usable  for  navigation,  in 
those  parts  where  you  add  to  the  waterway  you  would 
increase  the  area.  If  in  the  course  of  this  straightening 
the  whole  of  the  harbor  is  made  larger  and  more  com- 
modious, then  I  think  the  public  benefit  gained  at  the 
particular  point  where  the  navigable  water  is  narrow, 
over  balances  the  public  injury,  and  in  that  sense  that 
improvement  of  the  harbor  would  not  be  a  nuisance;  and 
that  is  what  I  understand  Lord  Hale  intends  to  say  in  the 
passage  which  has  been  referred  to.  Another  case  is  this 
which  also  appears  in  reported  cases  ;  suppose  you  have  a 
navigable  river,  and  it  is  necessary  to  cross  it  by  a  bridge, 
and  the  river  is  too  wide  to  allow  of  a  bridge  of  a  single 
span,  you  must  then  put  one  or  more  piers  in  the  middle 
of  the  river,  and  of  course  according  to  the  extent  you 
introduce  bridge  piers  or  bridge  arches  into  a  navigable 
river,  you  to  some  extent  diminish  the  waterway  and  to 
some  extent  obstruct  the  navigation;  but  it  is  for  the 
public  benefit,  at  that  spot,  that  a  public  road  should  be 
carried  over  the  river  by  the  bridge,  and  that  benefit  may 
so  far  exceed  the  trifling  injury  if  injury  it  be,  to 
navigation,  that  on  the  whole  a  Coui-t  of  Justice  may  fairly 
come  to  the  conclusion,  that  a  public  benefit  of  a  much 
greater  amount  has  been  conferred  on  the  public,  than  the 
trifling  injury  occasioned  by  the  insertion  of  the  piers  in 
the  bed  of  the  river.  In  that  case  also  it  would  be  a 
public  benefit  that  would  counterbalance  the  public  injury. 
I  give  those  as  illustrations,  but  I  think  it  must  be  con- 
fined, as  put  by  Sir  William  FoUet  in  his  argument, 
*«to  cases  of  public  benefit,"  and  not  used  in  too  extended 
a  sense.  Now  apply  this  to  the  present  case,  the  flats  in 
front  of  this  city,  extend  a  long  way  out  before  the 
channel  is  reached,  a  large  portion  is  dry  at  low  tide  and 
the  rest  very  shallow,  but  still  might  be  navigated  by 
craft  of  light  draft  at  high  water,  and  the  wharves  are  no 
doubt  an  impediment  to  such  navigation,  but  navigation  is 
only  the  handmaid  to  arts,  agriculture  and  commerce ;  what 
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public  benefit  would  accrue  from  navigation  if  cooTenient 
places  for  loading  and  unloading  were  not  provided  ?  if 
wharves  were  not  erected  over  the  flats  in  front  of  the 
city,  how  could  the  merchant  convey  his  goods  from  the 
ship  to  his  warehouse,  or  the  farmer  his  produce  to  the 
ship?  it  could  only  be  done  by  barges,  which  would  only 
float  at  certain  times  of  tide.  Now  balance  the  increased 
convenience  afforded  by  wharves  at  this  port  to  the  whole 
public  against  the  inconvenience  sustained  from  the 
impediments  erected  by  the  wharves,  surely  the  con- 
venience, not  to  a  part  but  to  the  whole  public,  far 
outweighs  any  inconvenience  (if  any  there  be)  which  can 
be  felt ;  and  the  same  argument  applies  to  the  public  right 
of  travelling  over  the  ice.  From  the  earliest  times  petjjjle 
have  driven  and  travelled  in  winter  along  the  shores  and 
over  the  flats  of  every  bay  and  river  in  the  Island. 
Thoi^h  the  erection  of  a  wharf  may  prevent  their 
travelling  exactly  where  they  used  to  do,  are  commerce 
and  agriculture  to  be  deprived  of  conveniences  so  indis- 
pensable to  their  successful  prosecution  merely  because 
those  persons  may  have  to  drive  a  little  further  out  or 
round  the  head  of  a  wharf  before  coming  in  front  of  a 
public  street  where  alone  they  can  lawfully  land  ?  Be>^idee 
it  must  be  recollected  that  the  right  of  travelling  over 
the  ice  is  not  like  navigation,  a  dominant  right,  but  one 
of  a  very  numerous  class  having  no  priority  over  each 
other,  the  user  of  whose  respective  rights  must  therefore 
be  so  adjusted,  that  all  may  fairly  participate  in  the 
common  privilege. 

If  the  plaintiff's  breastwork  were  a  public  nuisance ,  and 
the  corporation  could  show  that  it  worked  a  particular 
injury  to  them,  not  common  in  kind  to  all  the  Quceu^s 
subjects,  they  might  sustain  an  action,  but  there  is  in  this 
case  no  evidence  to  show  that  the  erection  is  a  public 
nuisance  or  that  so  far  as  it  is  an  injury  to  navigation  the 
injury  is  not  of  a  kind,  in  a  gi*eater  or  less  degree  com- 
mon to  all  the  Queen's  subjects.  The  plaintiff's  breast- 
17 
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work  is  on  his  own  land  and  does  not  approach  within 
nine  feet  of  the  defendants'  wharf.  But  to  look  at  the 
case  in  another  view,  the  water  lots  in  front  of  the  city 
are  private  property  out  to  the  channel,  and  suppose  A. 
B.  and.  C.  to  be  adjoining  owners,  and  that  B.  builds  a 
wharf  on  his  lot  to  the  channel  close  up  to  A's  lot  on  one 
side  and  to  Cs  on  the  other,  he  has  the  whole  channel 
front  clear,  and  so  long  as  A,  &  C.  do  not  build,  he  may 
no  doubt  bring  ships  to  either  side,  in  exercise  of  the 
ordinary  right  of  navigation,  but  can  he  turn  round  and 
say  to  them,  you  must  not  build  over  the  whole  of  your 
lots  as  I  have  done,  but  must  leave  a  space  for  ships  to 
come  to  my  wharf?  Is  the  fact  of  his  building  first  to 
give  him  this  right,  and  deprive  A.  and  C.  of  the  use  of 
a  large  portion  of  their  respective  lots  when  they  build 
out  up  to  his  wharf?  If  there  is  an  injury  to  navigation 
he  can  as  one  of  the  public  indict  them  for  a  nuisance, 
but  he  can  bring  no  action  against  them  for  doing  so, 
because  it  is  only  their  public  right  of  navigation  com- 
mon to  all  which  is  interfered  with.  In  like  manner  if  an 
obstruction  were  placed  in  the  highway  between  my  house 
and  the  town,  I  would  feel  the  inconvenience  more  than 
other  citizens  who  did  not  pass  that  way  so  often,  yet  I 
could  maintain  no  action  against  the  party  making  the 
obstruction,  because  the  injury  to  me  was  of  the  same 
kind  as  that  experienced  by  others  passing  that  way,  the 
only  difference  being  that  as  I  wanted  to  pass  oftener  I 
felt  the  inconvenience  in  a  higher  degree  than  they  did, 
my  remedy  would  be  to  indict  the  party  making  it,  but  if 
I  drove  against  it  in  the  dark  and  broke  my  waggon  I  would 
have  sustained  a  particular  damage  not  common  to  all,  for 
which  I  could  bring  an  action.  (See  1  Russ.  on  Crimes, 
435,  n.  b.)  I  have  given  this  case  a  good  deal  of 
attention  and  in  no  light  that  I  can  look  at  it  can  I  see 
that  the  corporation  have  the  slightest  ground  for  the 
claim  that  they  have  put  forward. 
The  order  then  is  that  the  plaintiff  Carvell  shall  be  at 
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lH,^x-ty  to  issue  a  habere  in  the  ejectment  suit  ojentioiiecl 

\v\    t-b®  special  case  for  all  that  portion  of  Pownal  Wharf, 

iosig^^^^d  on  Plan  No.  3,  by  being  colored  yellow ^  au<! 

tVie-reon  represented  as  bounded  on  the  north-east  by  the 

\\Ti©s  A.  B.  and  B.  C.  and  on  the  south-west  by  the  lines 

A..  E>.  E.  and  that  the  defendants  do  pay  to  the  plaintifi' 

his      costs   in    the    injunction    suit    in   the   special    caso 

Mentioned,  to  be  taxed  by  the  proper  officer;  and  further 

llat  judgment  be  entered  for  the  plaintiff  on  this   special 

case  with  costs. 
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Peter  W.   Hyndman    v.    The    Montreal   Insurance 

Company. 
Marine  Insuranee^* '  WTien  clear  of  the  ice,^*  meaning  of-Poficy 
differing    from    application^Mistake^Ifew     Trial -Con- 
struction of  policy 
Plaintiff  had  filled  up  a  slip  for  insurance  on  a  vessel  from  Charlotte- 
town«to  Hawkesbury,  C.  B.,  and  swore  that  the  defendant's  agent, 
N.  agreed  to  the  terms  mentioned  in  the  slip,  and  that  he  then  left 
it  with  N.,  who,  after  plaintiff  left  the  office,  added  to  it  the  words, 
^^when  clear  of  the  ice,'*  and  a  few  hours  later  gave  a  policy  contain- 
ing those  words  to  plaintiff,  who  put  it  away  without  examination. 
The  vessel  was  driven  on  shore  and  run  over  by  ice  that  night    N. 
denied  having  agreed  to  insure  without  the  condition,  or  that  be 
accepted  the  slip  filled  up  by  plaintiff  as  the  contract ;  on  the  contrary 
he  said  he  had  refused  to  accept  it  without  the  condition  as  to  ice, 
and  that  he  filled  in  the  words  "when  clear  of  the  ice*'  in  the  slip  ag 
a  guide  to  his  clerk  in  making  out  the  policy.    Plaintiff  brought  his 
action  on  the  policy  and  on  the  agreement  alleged  to  be  contained 
in  the  slip.    On  the  latter  point  the  Jury  found  for  defendant  but 
found  for  plaintiff  on  the  policy,  and  defendanis  took  out  a  rule  for 
a  new  trial. 
//eMf  (Peters  J.,  Palmer  C.  J.  and  Hensley  J.  concurring),  making  the 
rule  absolute,  that  the  agreement  in  the  slip  (if  any)  was  for  insurance 
and  not  one  of  insurance. 
2.  That  the  words,  ^'when  clear  of  the  ice'*  in  this  policy  meant  that 
the  vessel  must  arrive  at  some  point  on  her  voyage,  where  and  from 
which  the  ordinary  risks  of  the  voyage  would  not  be  sensibly 
increased  by  ice. 

6th  May,  1876. 
Motion  for  new  trial. 

Palmer,  Q.  C.  and  M.  McLeod  for  Plaintiff. 
Longwortb,  Q.  C.  and  E.  J.  Hodgson,  contra, 

8th  July,  1876. 

Peters  J.     This   was  an  action   to  recover  $ 

insurance  on  the  '^Ontario."  The  plaintiff  swears  that 
after  some  negotiation  with  the  defendant  company*s 
agent  the  plaintiff  filled  up  a  slip  for  insurance  on  the 
vessel  at  and  from  Charlottetown  to  Hawkesbury,  Cape 
Breton,  and  that  the  agent,  Newbery,  agreed  to  the  terms 
mentioned  in  the  slip,  and  that  he  then  left  the  slip  so 
filled  up,  and  that  the  agent  after  the  plaintiff  had  left  the 
office,  added  to  the  slip  the  words  ^*when  clear  of  the 
ice,"  and  a  few  hours  afterwards  sent  the  policy  containing 
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the  words,  ^'whan  clear  of  the  ice,"  to  plaintiff's  office, 
that  it  was  put  into  the  desk  without  examination.  The 
vessel  encountered  ice  that  night  and  was  driven  on  shore 
and  run  over  by  ice  near  St.  Peter's  Island.  The 
defendant's  agent  denies  expressly  that  he  agreed  to 
insure  without  the  condition  or  that  he  accepted  the  slip 
as  filled  up  by  the  plaintiff  as  the  contract.  On  the 
contrary  he  says  he  refused  to  accept  the  risk  without  the 
condition  as  to  ice,  and  that  his  reason  for  filling  in  the 
words,  **when  clear  of  the  ice,**  was  as  a  guide  to  his  brother 
in  filling  up  the  policy.  On  this  point  there  was  therefore  a 
direct  contradiction  between  the  parties.  The  jury  found 
on  this  point  for  the  plaintiff.  It  is  contended  first  that 
no  action  will  lie  on  the  slip. 

It  is  true  that  in  England  no  action  will  lie  on  the  slip, 
but  this  arises  from  the  combined  effect  of  the  Stamp  Acts 
and  35  George  III,  Chapter  68,  which  requires  all  such 
contracts  to  be  in  writing.  But  I  think  when  there  is  no 
such  Act,  if  an  agreement  to  insure  either  in  writing  or  by 
parol  be  entered  into,  there  is  no  reason  why  an  action 
may  not  be  maintained  for  a  breach  of  it,  in  the  same  wa}'' 
as  in  an  agreement  relative  to  any  other  subject  matter. 
That  such  is  the  law  of  the  United  States  appears  from 
numerous  cases.     See  Parsons  on  Insurance,  page  34. 

It  is  said  the  contract  of  insurance  is  usually  expressed 
in  the  policy.  But  this  contract  may  be  in  any  form,  and 
we  think  it  may  be  oral  only,  and  yet  binding  for  many 
purposes  and  under  many  circumstances.  In  the  JUuhml 
Ifuturanoe  Oompany  v.  Oommerddllnmtrance  Company  ( 1 ) , 
the  plaintiff  filled  up  a  blank  proposal  in  the  usual  form, 
and  the  president  being  absent,  left  it,  and  called  the 
next  day,  and  the  president  offered  to  take  it  at  a 
certain  rate.  The  agent  said  he  would  consult  his 
principal,  and  after  that  told  the  president  that  the 
offer  was.  accepted.  That  night  the  vessel  was  burnt. 
The  proposal  was  in  the  usnal  form  with  <«  Binding," 
(1)    a  Curtis  524. 
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and  a  blank  left  for  the  president's  name.  The  blank 
was  not  filled  up,  but  the  contract  was  held  complete.  If 
the  offer  in  this  case  was  really  accepted,  as  plaintiff 
alleged,  the  alteration  made  by  defendant's  agent  without 
plaintiff's  consent,  could  in  no  way  affect  or  annul  the 
contract,  which  upon  such  acceptance  became  perfect  and 
complete  between  the  parties.  In  all  the  American  cases 
I  have  met  with  where  an  action  was  maintained  on  an 
oral  agreement  for  a  policy,  there  was  no  dispute  about 
the  fact  of  the  insurer's  assent  to  the  alleged  agreement. 
To  constitute  a  contract  there  must  be  a  meeting  of  the 
minds  of  the  parties  assenting  to  the  thing  proposed. 
The  party  to  be  bound  must  intend  to  assent,  of  course 
you  can  only  know  what  he  intends  by  what  he  says  or  does. 
Newbery  says  he  did  not  intend  to  do  so,  and  that  he 
told  the  plaintiff  he  would  not,  that  he  can't  say  whether 
he  heard  him,  but  that  he  spoke  loud  enough  for  him  to 
hear.  This  plaintiff  contradicts.  There  is  a  count  in  the 
declaration  charging  him  with  making  the  alteration  with 
intent  to  defraud  and  deceive  the  plaintiff,  and  refusing 
to  issue  a  policy  according  to  the  slip  without  the  words 
«*  clear  of  ice."  But  the  jury  found  this  count  for  the 
defendant,  or  rather  it  seems  to  have  been  given  up  on  the 
trial  as  not  sustained  by  the  evidence.  Now  if  Newbery 
intended  to  assent  to  the  slip  as  presented  without  the 
words  '*  clear  of  ice,"  it  is  difficult  to  see  why  this  count 
would  not  have  been  sustained,  as  the  alteration  would 
then  be  only  an  attempt  to  s^et  the  premium,  and  then  by 
altering  the  slip  to  escape  the  liability  which  the  agree- 
ment he  had  entered  into  imposed  on  the  Company.  If 
the  parties  did  not  understand  the  case  alike  so  that  their 
minds  never  in  fact  met,  there  is  no  valid  agreement.  (I)* 
A  policy  of  insurance  will  not  be  reformed  in  consequence 
of  a  mistake  of  the  assured  alone.  (2).  But  mistake  on 
one  side  and  fraud  on  the  other  will  authorize  reformation. 
If  this  point,  viz.,  the  nature  of  the  assent  on  Newbery*8 
(1)    9  Jur.  N.  S.  295.  (2)    2  Adams  Eq.  n  2.  p  171. 
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part  necessary  to  make  the  acceptance  binding,  had  been 
pointed  out  to  the  jury,  it  seems  to  me  they  must  have 
said  either  that  (whatever  Hyndman  understood)  New- 
bery  did  not  agree  to  the  offer  contained  in  the  slip,  or 
that  he  added  the  words  for  a  fraudulent  purpose.  I  can 
scarcely  see  how  one  or  the  other  alternative  must  not  be 
adopted,  and  if  the  first,  it  would  reduce  it  to  a  misunder- 
standing, in  which  case  there  would  be  no  assent  of  mind 
on  Newbery's  part,  and,  therefore,  no  binding  contract. 
Thus  in  equity  when  a  contract  in  writing  is  different  from 
the  understanding  of  either  party,  a  misconception  of  the 
facts  is  not  sufficient  ground  for  asking  a  reformation  of  a 
contract ;  fraud  or  mistake  is  indispensable  (1).  In  order 
to  sustain  a  bill  for  relief  there  must  be  error  on  both 
sides,  for  if  it  be  a  mistake  of  one  party  only,  the  altered 
instrument  would  not  be  the  real  agreement  of  both 
parties  (2).  I  must  also  observe  that  it  seems  to  me  that 
if  Insurance  Companies  are  held  liable  on  alleged  agree- 
ments supported  merely  by  the  staten^nts  of  the  insured, 
and  which  are  directly  contradicted  by  the  Company's 
officers,  it  imposes  great  difficulty  in  doing  that  sort  of  a 
business  at  all.  The  temptation  to  overstate  the  effect  of 
conversations  had  during  the  negotiations  is  in  case  of  loss 
very  great,  while  there  is  nothing  on  the  other  side  but 
the  evidence  of  the  officer  to  prevent  a  Company  being 
saddled  with  risks  it  never  intended  to  take ;  whose  duty, 
from  the  nature  of  the  transaction,  is  it  to  procure  a  written 
acceptance  of  the  offer?  Surely  it  is  the  proposer's; 
while  from  the  nature  of  the  transaction  the  officer  has  no 
means  of  procuring  a  written  acknowledgment  from  the 
proposer  that  his  offer  was  rejected.  I  do  not  mean  to 
say  they  may  not  be  held  liable  in  such  a  case,  but  I  think 
great  care  should  be  taken  to  explain  to  the  jury  exactly 
the  kind  of  assent  they  must  find  to  have  been  given 
before,  under  such  circumstances,  they  find  an  offer  ac- 
cepted, and  I  think  in  such  opposing  statements  the  pre- 
(1)    Adams  Eq.  169.  (2)    Adams  Eq.  107-171.    Story  172. 
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sumption  should  be  against  the  partyt  who»  having  a  right 
to  haye  written  evidence  of  the  acceptanoe  of  his  proposaU 
neglected  to  obtain  it.  On  a  suit  in  equity  to  correct  a 
mistake  in  a  policy,  if  the  mistake  be  positively  denied 
by  the  insurer*  it  must  be  established  by  evidence  of  the 
clearest  and  most  satisfactory  character.  Lord  Thurlow 
in  Ingham  t.  Child  said  that  there  was  no  case  where 
evidence  of  mistake  was  permitted  to  prevail  against  a 
party  insisting  that  there  waa  no  mistake,  and  though  that 
is  not  the  rule  now,,  the  doctrine  of  Lord  Hard  wick  that  a 
written  contract  would  be  reformed  only  by  the  strongest 
possible  evidence  is,  Mr.  Parsons  says,  not  at  all  too 
strong  as  an  expression  of  the  general  rule,  and  Judge 
Story  says  equity  ought  in  all  cases  to  withhold  its  aid 
when  the  mistake  is  not  made  out  by  the  clearest  evi- 
dence according  to  the  understanding  of  both  parties, 
and  upon  evidence  entirely  exact  and  satisfactory.  See 
Parsons  on  Insurance,  152.  The  cogency  of  the  evidence 
necessary  to  establish  a  fact  to  be  so  and  so,  must  be 
precisely  the  same  whether  the  enquiry  is  made  in  a 
court  of  law  or  equity,  or  any  other  tribunal. 

It  is  true  that  the  objection  in  those  cases  rested  on  the 
ground  that  the  evidenoe  went  to  vary  a  written  contract, 
but  it  seems  to  me  that  the  principle,  though  perhaps  in  a 
less  degree,  should  be  applied  to  the  evidence  necessary 
to  sustain  a  case  like  the  present,  because  in  every  case 
where  the  insurer  n^lects  to  see  that  the  officer  initials 
the  slip,  a  Company's  liability  would  depend  on  the  degree 
of  credit  which  a  jury  might  give  to  the  oath  of  its  officer 
as  opposed  to  the  oath  of  the  insurer.  A  person  would 
only  have  to  present  a  slip  at  an  insurance  office,  have 
some  discussion  about  terms,  leave  the  slip  without  being 
signed  by  the  officer,  and  when  a  loss  occurs,  swear  that 
the  officer  agreed  to  the  offer  contained  in  it.  If  very 
strong  evidence,  confirmatory  of  the  insurer's  oath  were  not 
required  to  make  the  insurer  liable,  how  could  insurers 
ever  be  certain  of  the  risks  they  incurred,  or  the  losses 
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they  might  have  to  make  good?  As  I  have  already  said, 
the  insured  had  a  right  for  his  own  security,  to  have  the 
slip  if  accepted  signed  by  the  agent ;  that  was  the  business 
way  of  doing  it.  Now  if  business  men  will  conduct  their 
business  in  such  an  unbusiness  like  manner,  they  must 
not  complain  if  the  application  of  the  maxim  vigilantibus 
iion  dormieniibus  (Bquitas  mbvenity  imposed  great  difficulty 
upon  them  in  proving  what  by  ordinary  care  in  making 
the  contract  they  might  have  put  beyond  dispute.  The 
case  is  a  novel  one,  and  looking  at  the  whole  evidence,  if 
there  was  nothing  else,  on  this  point,  I  think  it  should  be 
submitted  to  another  jury.  But  supposing  the  agreement 
to  be  as  the  plaintiff  contends,  I  do  riot  think  he  could 
recover  on  the  counts  of  the  declaration  (framed  on  the 
agreement)  which  have  been  found  for  him.  All  the  counts 
on  the  agreement,  except  the  5th,  are  framed  on  an  abso- 
lute agreement  of  insurance,  the  5th  count  is  properly 
framed  on  an  agreement  for  insurance,  the  breach  alleged 
being  the  refusal  to  issue  a  policy  according  to  that  agree- 
ment. As  I  have  already  observed  on  that  count  the  verdict 
is  for  the  defendant. 

Now  the  whole  evidence  shows  that  if  there  really  was 
such  an  agreement  as  the  plaintiff  states,  it  was  not  a 
contract  of  insurance,  but  simply  a  contract  for  insurance, 
that  is  a  contract  to  issue  a  policy  in  the  usual  terms  in 
which  the  company's  policies  are  usually  expressed ;  then 
how  can  that  evidence  support  counts  stating  an  entirely 
different  contract,  namely,  a  contract  of  absolute  insurance. 
Mr.  Parsons  in  speaking  of  stamps  alludes  to  this.  He 
says :  **Now  it  is  true  that  in  an  agreement  expressed  by 
the  slip,  especially  if  signed  by  the  insurers,  the  insured 
may  have  his  remedy  in  case  of  loss,  but  it  must  be  by  a 
bill  in  equity  requiring  the  insurers  to  make  and  deliver 
a  policy,  or  by  an  action  for  damages,  for  the  breach  of 
contract  for  not  making  a  policy.  The  reason  is  that  the 
slip  is  considered  not  a  contract  of  insurance,  but  a 
i8 
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contract  for  insurance."  In  Xienos  v.  Wickam  (1),  Lord 
Cran worth  says:  "If,  when  the  policy  has  been  sent  to 
the  insurer,  he  should  discover  that  it  is  not  conformable 
with  the  slip,  his  only  remedy  would  be  a  remedy  in 
equity  to  get  it  corrected  according  to  the  real  meaning  of 
the  parties."  But  this  last  it  seems  to  mo  must  apply  to 
cases  where  the  fact  of  its  l)eing  a  mistake  is  not  disputed, 
or  there  is  a  signed  slip  to  correct  by. 

But  secondly  the  plaintiff  contends  that  adopting  the 
policy  as  it  is,  he  has  a  right  to  recover,  as  the  vessel  was 
clear  of  ice  within  the  meaning  of  the  policy.  On  this 
point  the  defendant  asked  a  new  trial  on  two  grounds : 
First,  for  misdirection ;  secondly,  because  the  verdict  is 
contrary  to  evidence. 

On  the  trial  the  learned  judge  assumed  that  the  words 
•'when  clear  of  ice"  were  not  confined  to  ice  in  Charlotte- 
town  Harbor,  but  meant  that  the  vessel  must  have  arrived 
at  some  point  on  her  voyage  to  Hawkesbury,  beyond 
which  she  was  no  longer  in  danger  of  being  impeded  by 
ice.  A  great  deal  of  evidence  appears  to  have  been  given 
by  witnesses  on  the  part  of  the  plaintiff,  who  stated  that 
no  ice  i^as  to  be  seen  between  the  Blockhouse  (the 
entrance  to  Charlottetown  Harbor)  and  Point  Prim.  But 
Captain  Lund  of  the  Steamer  ''Princess  of  Wales,"  stated 
that  he  came  in  that  day  and  had  to  go  up  west  of  St. 
Peter's  Island  to  get  round  the  ice  which  blocked  the 
entrance  to  Hillsborough  Bay.  It  was  argued  that  he 
must  be  mistaken  as  to  the  day.  The  learned  judge  told 
the  jury  that  if  the  vessel  had  arrived  at  a  position  where 
there  was  a  clear  passage,  with  no  ice  barrier  ahead  to 
impede  the  progress,  then  he  thought  she  would  be  within 
the  meaning  of  the  policy  "clear  of  ice,"  and  then  that  the 
risk  attached.  This  ruling  of  the  learned  judge  was,  in 
my  opinion  erroneous.  1  think  (ascsuming  the  condition 
is  not  confined  to  Charlottetown  Harbor)  that  the  words 
"when  clear  of  ice"  in  this  policy  mean  that  before  the 

(1)    L.  R.  2  H.  L.  296. 
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risk  should  attach  the  vessel  must  arrive  at  some  point 
of  her  voyage  between  Charlottetown  and  Hawkesbury, 
at  and  beyond  which  the  ordinary  risks  of  the  voyage 
would  not  be  sensibly  increased  from  ice.  A  clear  open 
passage  msLy  exist  through  which  she  might  under 
favourable  circumstances  of  wind  and  tide  pass  safely. 
Yet  if  there  be  ice  in  the  vicinity  which  wind  or  tide  may 
shift,  so  as  to  block  up  her  passage  or  press  her  on  shoals, 
or  in  any  other  manner  endanger  her  safety,  she  could  not 
be  said  to  be  **  clear  of  ice,"  and  so  the  risk  would  not 
have  attached.  By  wRy  of  illustration,  suppose  a  clear 
passage  six  or  seven  miles  wide  from  Point  Prim  to  Cape 
Bear,  but  that  the  ice  pack  extended  along  the  Nova 
Scotia  shore  for  that  distance.  Now  if  a  tide  or  southerly 
wind  might  shift  the  ice  toward  the  Island  shore  so  as  to 
encounter  the  vessel  before  she  could  get  to  the  eastward 
of  it,  I  do  not  think  she  could  be  said,  within  the  meaning 
of  this  policy,  to  be  '*  clear  of  ice."  At  the  same  time  a 
steamer,  which  would  not  be  stopped  by  adverse  winds, 
and  which  could,  therefore,  get  to  the  eastward  of  the  ice 
before  it  would  encounter  her,  might  be  said  to  incur  no 
risk  from  it,  and  might  perhaps,  therefore,  be  held  to  be 
clear  of  the  ice. 

As  to  the  next  point  (assuming  the  condition  not  re- 
stricted to  harbor  ice)  I  think  that  the  verdict  was  clearly 
contrary  to  evidence.  The  condition  is  not  that  she 
should  be  where  no  ice  could  be  seen,  but  that  she  should 
be  clear  of  danger  from  ice.  If  she  had  collided  with 
another  vessel  or  run  on  a  rock  or  shoal,  or  met  with 
disaster  from  any  other  cause,  and  the  question  had  been 
whether  at  the  time  of  the  accident  the  condition  as  to 
being  clear  of  ice  had  been  performed,  the  evidence  that 
no  ice  could  be  seen  would  be  sufficiently  cogent  to  justify 
the  verdict.  But  when  the  vessel  with  her  anchor  down 
is  driven  by  ice  on  the  shoals  and  run  over  by  it,  what  if 
a  hundred  witnesses  swore  that  they  could  see  no  ice, 
surely  the  fact  that  the  vessel  was  driven  on  shore  by  it  is 
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proof  the  most  positive  and  unanswerable  that  those  wit- 
nesses were  either  not  in  a  position  to  observe  correctly, 
or  that  they  were  mistaken. 

But  then  comes  the  question,  does  the  condition  *<  when 
clear  of  ice  **  extend  to  the  vogage,  or  is  it  confined  to 
Charlottctown  Harbor?  On  the  argument  I  was  laboring 
under  an  entire  misapprehension  on  this  point.  I  had 
taken  down  the  words  of  the  policy  **  at  and  from  Char- 
lottetown  to  Hawkesbury  when  clear  of  ice  ^  and  when 
Mr.  McLeod  put  the  case  of  the  words  **  at  and  from 
Charlottetown  when  clear  of  ice  **  to  Hawkesbury,  I  thought 
he  was  transposing  the  words  of  the  policy  and  arguing 
that  from  Charlottetown  to  Hawkesbury  when  clear  of 
ice,  bore  the  same  meaning  as  if  they  were  from  Char- 
lottetown *'when  clear  of  ice"  to  Hawkesbury,  which  I 
did  not  think  they  necessarily  did,  and  it  was  not  until  in 
writing  my  judgment  that  in  examining  the  declaration  I 
discovered  my  mistake. 

Now  the  literal  meaning  of  the  words  '^at  and  from 
Charlottetown  when  clear  of  ice"  to  Hawkesbury,  seems  to 
me  to  be  when  Charlottetown  should  be  clear  of  ice.  But 
that  we  kno^  could  not  have  been  the  meaning  of  either 
party,  as  the  harbor  would  not  be  clear  of  ice  until  next 
spring,  and  the  vessel  was  to  sail  that  day.  Then  the 
question  is  does  the  condition  extend  to  some  point  on  the 
whole  voyage,  oris  it  confined  to  Charlottetown  harbor? 
If  the  latter,  then  the  minute  she  got  out  of  harbor  the 
risk  would  attach,  and  it  seems  to  me  the  words  are  am- 
biguous and  may  mean  either.  Now  in  construing  con- 
tracts clothed  in  ambiguous  language  the  first  point  is  to 
ascertain  what  the  parties  meant  and  intended,  and  having 
ascertained  that  intention,  the  court  must,  if  the  words 
used  will  bear  that  construction,  construe  it  so  as  to  give 
cfiect  to  that  intention.  But  to  enable  the  court  to  ascer- 
tain their  intention,  it  must  be  able  to  put  itself  in  the 
situation,  as  it  were,  of  the  parties  at  the  time  of  making 
the  contract,  and  for   that  purpose   the   situation  of  the 
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parties  and  of  the  property  or  interest  which  from  the 
subject  matter  of  the  contract  and  all  surrounding  circum- 
stances and  facts  may  fairly  be  presumed  to  have  influ- 
enced them  or  to  evidence  their  intention,  should  be  laid 
before  the  court.  But  this  seems  to  have  been  quite  over- 
looked on  both  sides.  For  instance,  what  are  the  risks 
of  a  vessel  from  ice  from  Charlottetown  to  the  entrance 
of  the  harbor  as  compared  with  risks  from  ice  outside  ? 
Was  the  premium  charged  greater  than  is  usually  charged 
late  in  autumn  when  severe  gales  and  snow  storms  render 
navigation  more  dangerous  than  in  earlier  months ;  and 
if  so,  was  it  larger  than  would  have  been  charged  against 
risks  from  ice  in  the  harbor  only?  These  are  facts  with 
respect  to  this  point  very  material  to  he  known,  ibut  with 
the  exception  of  a  statement  by  the  plaintiff  that  Newbery 
said  the  premium  would  be  higher,  no  evidence  was  offered. 
I  think  the  rule  for  a  new  trial  should  be  absolute,  and 
under  the  circumstances  I  think  the  costs  should  abide  the 
event. 
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John    Anderson,    Appellant,   v.   William    McLeod, 

Respondent. 

ffasband*9  liabVityfor  wife's  support. 

Anderson  had  married  McLeod's  sister.  After  manlage  he  and  his  wife 
lived  for  some  months  at  his  house,  when  becoming  melancholy  he 
left  and  went  to  another  man's  house,  where  he  remained  several 
months,  leaving  his  wife  at  home.  He  toolc  nothing  away  fh>m  bis 
house,  which  he  left  well  supplied,  and  he  told  his  wife  to  remain 
there.  She  remained  three  or  four  months,  and  then  went  to  live 
with  her  brother,  the  respondent,  but  her  husband's  house  was 
always  open  to  her.  Respondent  sued  the  appellant  in  the  County 
Court  for  the  wife's  board  and  lodging,  and  recovered  Judgment  for 
$150.    From  that  Judgment  Anderson  appealed. 

J/^Jd,  (Hensley  J.)  reversing  the  Judgment  of  the  County  Court,  that 
the  husband  was  not  liable. 

Appeal  from  the  County  Court. 

3l8t  October.  1876. 

Mr.  Davies  for  appellant. 

Mr.  McLeod,  for  respondent. 

13th  December,  1876. 

Hexslet  J.  This  is  an  appeal  from  a  judgment  ren- 
dered by  the  Judge  of  the  Queen's  County  County  Court, 
on  the  1st  August  last,  in  a  case  in  which  William  Mc- 
Leod was  plaintiff,  and  John  Anderson  was  defendant. 
It  was  brought  to  recover  $150  for  board  and  lodging 
found  and  provided  by  the  plaintiff  for  the  wife  of  the 
defendant,  she  living  apart  from  him,  and  the  whole  sum 
claimed  was  adjudged  to  the  plaintiff. 

It  appeared  fi-om  the  evidence  that  John  Anderson  about 
eight  years  ago  married  Mary,  the  sister  of  the  respondent, 
William  McLeod,  with  whom  she  had  previously 
been  living,  and  after  marriage  the  appellant  and  his  wife, 
Mary,  lived  together  at  appellant's  own  house  at  Orwell, 
where  he  had  a  faim,  as  man  and  wife  for  a  period  of 
about  three  months.  Although  their  married  life  was  not 
described  as  altogether  a  happy  one,  yet  there  was  not 
the  slightest  evidence  to  show  that  the  appellant  in  any 
way  misbehaved  himself  or  was  harsh  or  unkind   to  his 
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wife,  or  failed  to  provide  her  with  all  things  necessary 
whilst  they  lived  together.  As  regards  the  latter  respect, 
the  contrary  was  shown.  At  the  expiration  of  three 
months  the  appellant  became  ill  and  melancholy,  from 
what  cause  is  not  made  very  apparent  by  the  evidence, 
and  suddenly  left  his  home,  his  wife  being  still  there,  and 
went  to  John  Gillis'  house  at  Belle  Creek,  where  he  stayed 
for  several  months.  William  McLeod  in  his  evidence 
says  until  the  following  October  or  November,  t.e.,  six 
months,  whilst  another  witness  puts  it  at  a  longer  period, 
namely  March,  t.e.,  ten  or  eleven  months,  after  which 
he  returned  to  his  home,  his  wife  having  in  the  meantime 
left  it  and  gone  again  to  live  with  her  brother  William 
McLeod,  the  respondent,  and  where  she  has  since  con- 
tinued to  live  apart  from  her  husband.  From  the  testi- 
mony of  Catherine  Gillis  it  appears  at  first  the  wife  did 
not  appear  displeased  at  her  husband  going  from  the 
house,  but  on  the  contrary  she  alleges  that  she  appeared 
pleased  at  his  leaving.  That  he  took  nothing  away  with 
him  but  his  own  wearing  apparel.  That  his  wife  came 
twice  to  see  him  when  he  was  at  Gillis*,  and  that  appellant 
told  her  that  although  he  was  going,  or  was  gone,  she 
was  not  to  go  (t.e.,  she  was  not  to  leave  the  house). 
This  is  confirmed  by  appellant's  own  testimony,  who  states 
that  when  he  left  her  in  the  house  he  told  her  to  stop 
there.  Mrs,  Anderson  was  thus  left  in  her  husband's 
bouse,  where  she  had  been  since  her  marriage,  the  same 
persons,  James  McLean  and  Anne  McLean,  relatives  of 
Anderson,  who  had  during  that  period  been  there,  still 
remained.  No  other  change  at  that  time  took  place  in  the 
house  except  the  absence  of  the  husband,  the  appellant. 

James  McLean  stated  that  the  place  was  pretty  well 
supplied  with  necessaries,  and  it  must  be  noted  that  there 
was  no  complaint  on  this  score.  That  no  dispute  came 
between  Mrs.  Anderson  and  himself,  the  witness,  aft;er 
the  husband  left,  but  that  he  treated  her  respectftilly  and 
there  was  plenty  to  eat  and  drink,  and  that  the  house  had 
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always  been  kept  open  and  not  abandoned.  Nevertheless 
Mrs.  Anderson  in  August,  about  three  or  four  months 
after  her  husband  had  gone  to  Gillis's,  left  his  house 
and  went  back  to  her  brother  the  respondent,  William 
McLeod,  and  has  since  lived  there ;  and  now  this  action 
was  brought  for  her  board  and  lodging  there.  Anne 
McLean  swore  that  there  was  plenty  in  the  house  after 
the  husband  went  away.  She  said  once  the  wife  needed 
clothing,  and  she  got  it  after  he,  the  husband,  left.  That 
the  witness,  kept  charge  as  before  of  the  house  because 
the  wife  told  her  to  do  so.  There  was  no  evidence  of  any 
disrespect  or  ill-treatment  on  the  part  of  either  James  or 
Anne  McLean.  That  the  reason  alleged  by  the  wife  for 
leaving  was  because  her  husband  didn't  come  home.  John 
Anderson,  the  appellant,  states  that  when  he  left  there 
w$is  plenty  in  the  house,  and  he  told  her  to  stop  there. 
That  when  he  returned  home  in  March,  (i.e.,  ten  months 
or  so  after  he  first  left)  he  found  that  she  had  gone  away 
and  that  although  he  never  sent  to  her  to  return  he  never 
objected  to  her  doing  so.  On  one  occasion  before  she 
left  his  wife  told  him  those  in  the  house  wanted  her  to  go 
away  and  he  told  her  not  to  do  so.  As  regards  the  law 
bearing  upon  the  liabilities  of  a  husband  to  pay  for  neces- 
saries suppled  to  his  wife  living  sepamte  from  him,  there 
can  be  no  doubt  that  where  it  is  clearly  proved  that  he 
has  driven  her  away  from  his  house  by  cruelty  or  ill-treat- 
ment or  behaviour,  she  carries  with  her  an  authority  to 
pledge  his  credit  fcr  a  supply  of  necessaries  for  her  main- 
tenance and  clothing.  In  like  manner,  if  he  leaves 
her  destitute  of  means  of  living  she  can  pledge  his  credit 
to  obtain  them ;  and  where  a  separation  takes  place  by 
mutual  consent  and  he  makes  no  provision  for  her  living,  a 
party  supplying  her  with  necessaries  can  recover  from  her 
husband.  Not  so,  however,  it  appears  to  me,  where  she 
leaves  her  husband's  house  contrary  to  his  wish,  or  where 
the  husband  makes  provision  for  her  maintenance  there, 
for  what  ground  can  she  have  for  pledging  his  credit  for 
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necessaries  when  the  husband  has  already  provided  them  ? 
The  current  of  the  English  cases  is  uniform  too,  that  where 
husband  and  wife  live  separate  and  apart,  the  presumption 
of  lav  is  against  the  liability  of  the  husband  for  the  wife's 
necessaries,  and  that  the  burden  of  proof  is  on  the  trades* 
roan  to  show  that  the  separation  took  place  under  such 
circumstances  as  to  continue  the  husband's  liability,  and  at 
all  events  it  seems  clear  that  where  husband  and  wife  live 
separate  he  cannot  be  charged  with  necessaries  provided 
for  his  wife  if  she  has  suiEcient  necessaries  provided  for  her 
by  him.  In  the  case  of  Pidgin  v.  Gray,  (1)  it  was  decided 
that,  where  husband  and  wife  separate  by  mutual  consent 
and  the  husband  makes  a  contract  with  a  third  person  to 
maintain  his  wife — the  wife  if  she  leaves  such  person 
voluntarily  and  without  any  just  cause,  will  not  carry  with 
her  authority  to  pledge  the  credit  of  her  husband  for  her 
support,  but  it  would  be  otherwise  if  she  were  driven  from 
the  house  of  such  third  person  by  improper  usage  there. 

I  am  aware  that  the  latter  is  an  American  decif'ion  and 
not  binding  here,  but  I  hold  in  the  absence  of  any  English 
decision  on  a  case  of  similar  circumstances,  that  such 
would  also  in  English  Courts  have  been  the  construction 
put  upon  the  husband's  liability,  and  is  certainly  a  con- 
struction which  I  would  be  inclined  to  adopt  if  called  upon 
to  decide  such  a  case.  As  regards  the  case  it  appears  lo 
me  that  no  proof  has  been  given  of  a  separation  by  mutual 
consent  under  such  circumstances  as  to  make  the  husband 
liable  for  board  and  lodging  away  from  his  own  house. 
The  temporary  withdrawal  of  the  husband  from  his  own 
house  from  causes  of  ill-health  or  melancholy,  where  he 
leaves  his  wife  as  before  in  his  house  with  plentiful  sup- 
plies of  food  and  expressly  tells  her  as  in  this  case  to 
remain  there,  would  not,  in  my  opinion,  justify  her  in 
deserting  the  mansion  and  obtaining  board  and  lodging 
elsewhere  at  his  expense,  nor  would  he  be  liable  to  pay  for 
it.  There  is  no  pretense  here  that  she  left  because  she 
'  (1)    8N.  H.  350. 
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had  not  board  and  lodging  provided  for  her  or  because  she 
received  any  improper  usage  from  the  inmates  of  the  house. 
On  the  contrary  it  is  proved  that  there  was  plenty  of  food 
In  the  house  up  to  the  time  of  her  leaving,  and  that  the 
inmates  treated  her  properly. 

Evidence  was,  however,  offered  to  show  that  she  had 
not  sufficient  clothes  provided  for  her,  that  she  procured 
them  and  the  husband  paid  for  them,  and  it  is  insisted  that 
his  having  done  so  must  be  viewed  as  a  proof  of  his  con- 
sent being  given  to  the  wife's  living  in  another  house  than 
his  own. 

This  liability,  however,  would  have  arisen  even  if  she 
continued  to  live  at  her  husband's  house,  unless  he  pro- 
vided her  there  with  clothing,  and  I  fail  to  see  that  his 
recognizing  what  under  any  circumstances  he  would  have 
been  bound  to  find  for  her  i,  e.,  necessary  articles  of 
clothing,  would  make  him  liable,  on  the  ground  of  the 
separation  having  been  by  consent,  to  pay  for  the  board 
and  lodging,  which  it  was  not  shown  he  had  ever  failed  to 
provide  for  her  at  his  own  house.  Besides  this,  there  was 
evidence  to  show  that  although  he  paid  some  of  the 
bills  for  clothing,  some  two  or  three  years  ago,  that  after 
doing  so  he  gave  notice  in  the  papers  that  he  would  not  be 
liable  for  any  articles  taken  up  in  his  name  or  on  his 
credit  except  on  his  own  written  order.  True,  this  would 
not  have  altered  his  liability  if  the  circumstances  of  the 
case  and  of  the  separation  were  such  as  clearly  to  have 
given  the  wife,  from  her  husband*s  conduct,  a  right  to  use 
or  pledge  his  credit  and  thus  make  him  liable ;  but  it  goes 
certainly  to  the  root  of  any  mere  inferenqe  as  to  the  sepa- 
ration being  by  mutual  consent  which  could  possibly  be 
drawn  from  the  fact  of  his  paying  the  bills  in  question. 

On  these  grounds,  therefore,  I  have  arrived  at  a  con- 
clusion in  this  case  different  to  that  arrived  at  by  the 
Queen's  County  County  Court  Judge.     I  consider  that  no 
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liability  of  the  husband  has  been  made  out,  and  that  the 
judgment  below  must  be  reversed. 

In  doing  so,  however,  I  wish  to  record  my  opinion  of 
the  very  full  and  satisfactory  wa^  in  which  the  evidence 
taken  in  the  County  Court  and  the  judge's  reasons  for 
deciding  as  he  did,  have  been  reported  by  him  to  this 
Court.  I  am  sure  that  he  gave  the  case  very  full  and 
careful  consideration,  and  it  is  not  without  regret  that 
having  done  also  the  same  myself  I  have  felt  obliged  to 
arrive  at  a  contrary  conclusion. 
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Alexander  Munn  v.  Neil  McCannell. 

Insolvent  Debtors  Acts,  1851  and  1876^8,  JfT.  A   Act^Ultra 
Vire*, 

Under  14  Vic,  (1851)  Cap  2,  of  P.  E.  Island  Statutes,  a  debtor 
confined  in  Jail  and  unable  to  support  himself  there,  could  apply  for 
relief  and  get  an  order  that  the  detaining  creditor  should  pay  him  a 
weekly  allowance,  and  when  that  had  been  paid  for  three  months  he 
became  entitled  to  his  discharge.  By  39  Vic,  (1876)  Cap  9,  it  was 
enacted  that  if  on  examination  an  insolvent  applicant  should  be 
found  entitled  to  weekly  allowance,  the  Judge  should  make  an  order 
for  his  immediate  discharge.  Between  the  dates  of  the  two  Acts  (in 
1873)  P.  E.  Island  became  a  Province  of  the  Dominion  of  Canada, 
and  by  the  B.  N.  A.  Act,  bankruptcy  and  inbolvency  are  assigned  to 
the  Dominion  Parliament  alone,  and  by  the  same  Act  it  is  enacted 
that  all  laws  in  the  several  Provinces  should  oontinue  in  force  until 
altered  or  repealed  by  the  Parliament  of  Onada.  McCannelK  a 
laborer,  applied  for  relief  under  both  Ijocal  Acts.  It  was  contended 
on  argument  that  the  Local  Act  of  1851  was  impliedly  repealed  by 
the  Dominion  Insolvent  Act  of  1875. 

/T/'/i/,  (Peters  and  Hensley,  J.  J.,  Palmer  C.  J.  concurring)  that  the 
Local  Act  of  1876  so  far  as  it  gave  an  applicant  an  immediate  dis- 
charge was  ultra  vires. 

2.  That  the  Act  of  1851  remained  in  force  for  the  relief  of  insolvent 
laborers. 

Application  for  insolvent  relief. 

9th  January,  1877. 

Mr.  Bayfield  for  plaintiff. 

Mr,  Wright  for  defendant. 

16th  January,  1877. 

Peters,  J.  Neil  McCannell,  an  insolvent  debtor,  applys 
for  relief  under  Provincial  Insolvent  Act  of  1876.  By  the 
Provincial  Insolvent  Act  of  1851,  he  would  be  entitled  to 
an  order  for  the  weekly  support  mentioned  in  that  Act,  but 
by  the  6th  section  of  the  Provincial  Amending  Act  of 
1876,  it  is  provided  that  when  an  insolvent  debtor  on 
examination  appears  entitled  to  the  insolvent  allowanco 
under  the  Act  of  1851,  the  judge  instead  of  granting  an 
order  for  payment  of  such  allowance,  shall  order  the 
debtor's  discharge  from  custody  in  the  suit. 
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By  the  3 let  sub-section  of  the  British  North  America 
Act  of  1867,  exclusive  legislative  authority  is  giveu  to  the 
Parliameut  of  Canada  over  all  matters  relating  to  bank- 
ruptcy and  insolvency. 

Two  questions  are  raised :  First,  It  is  contended  that 
the  Act  of  1876  is  uUra  viresy  and  therefore  the  insolvent 
cannot  obtain  the  benefit  of  the  6th  section  and  have  his 
immediate  discharge.  Secondly,  That  the  Provincial  Act 
of  1851  is  repealed  by  the  Dominion  Insolvent  Act  of  1875, 
and,  therefore,  that  the  judge  cannot  grant  an  order  for 
the  insolvent's  allowance  under  that  Act. 

As  to  the  first  question,  I  am  of  opinion  that  the  6th 
section  of  the  Act  of  1876  is  clearly  ultra  vires.  When 
the  British  North  America  Act  says  that  exclusive  power  of 
legislation  respecting  insolvency  shall  belong  to  the  Do- 
minion Parliament,  it  is  a  plain  declaration  that  the  Pro- 
vincial Legislature  shall  no  longer  meddle  with  that  subject. 
The  6th  section  does  meddle  with  it,  for  it  discharges  a 
debtor  from  custody,  in  a  suit  when  before  if  the  creditor 
choose  to  pay  the  allowance  he  could  still  keep  him  in 
custody  and  thereby  probably  obtain  payment  of  his  debt. 

The  other  sections  of  the  Act  merely  relate  to  procedure, 
by  transferring  the  jurisdiction  from  the  old  Commissioners 
to  judges  possessed  of  legal  knowledge  fitting  them  more 
efficiently  to  discharge  their  duty  without  in  any  way  in- 
terfering with  the  rights  or  liabilities  of  creditor  or  debtor 
under  the  old  Act,  and,  therefore,  I  think  they  are  not 
vltra  vires. 

As  to  the  second  question,  I  am  of  opinion  that  the 
.applicant  is  entitled  to  claim  the  benefit  of  the  Insolvent 
allowance  under  the  Act  of  1851.  By  the  129th  section 
of  the  British  North  America  Act  it  is  enacted  that  all 
laws  in  force  in  the  Provinces  at  the  time  of  their  entering 
the  Dominion  shall  continue  in  force  until  repealed, 
abolished,  or  altered  by  the  Parliament  of  Canada. 

The  Ist  section  of  the  Dominion  Act  of  1875  specifically 
points  out   who  shall  be  considered  traders  within  ^he 
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meaning  of  that  Act.  But  the  proviso  at  the  end  of  the 
section  declares  that  a  farmer,  grazier,  laborer,  or  work- 
man for  hire  shall  not  be  deemed  a  trader  for  the  purposes 
of  the  Act.  The  applicant  here  is  a  laborer,  or  workman 
for  hire,  and  is,  therefore,  not  entitled  to  the  benefit  of,  or 
in  any  way  aflfected  by  the  Dominion  Act.  He  must  there- 
fore still  possess  the  same  rights  as  persons  of  his  calling 
possessed  before  that  Act  was  passed,  otherwise  he  would 
now  be  subject  to  perpetual  imprisonment. 

It  could  never  have  been  the  intention  of  the  Dominion 
Parliament  that  the  Act  should  have  that  effect. 

Heksley,  J.  This  is  an  application  made  by  Neil  Mo- 
Cannell,  who  it  appears  is  a  laboring  man,  and  confined  in 
Queen's  County  Jail,  at  the  suit  of  Alex.  Munn,  under  an 
execution  issued  out  of  this  Court,  for  the  benefit  of  the 
local  Acts  in  force  for  the  relief  of  insolvent  debtors.  This 
examination  when  brought  up  at  Chambers  was  taken  before 
the  Chief  Justice  and  me,  but  the  argument  and  decision 
of  the  important  legal  points  raised  were  by  us  referred 
to  and  ordered  to  take  place  before  the  full  bench  of 
this  Court,  on  the  1st  day  of  this  present  Hilary  Term. 
On  the  hearing  in  Court  it  appeared  that  the  applicant 
sought  not  only  for  the  relief  and  allowance  afforded  by  the 
old  Insolvent  Act,  14  Vic.  cap.  2,  but  of  the  Act 
passed  by  the  Local  Legislature  of  this  Province,  39  Vic* 
cap.  9,  (1876),  in  amendment  of  the  old  Act.  Under  the 
old  Act  an  applicant  if  found  entitled  to  relief  obtained  an 
order  from  the  judges  of  this  Court  that  the  detaining 
creditor  should  pay  him  a  certain  weekly  allowance. 
When  the  payment  of  this  allowance  had  been  made  for 
three  months  (during  which  time  he  had  to  remain  in 
custody)  the  defendant  became  entitled  to  his  absolute 
discharge  from  imprisonment.  So  the  law  remained  until 
the  passing  of  the  amending  Act  just  referred  to,  39  Vic. 
cap,  9,  (1876,)  which  altered  the  relief  to  be  obtained  by 
c^n  insolvent  applicant  so  far  as  to  ordain  that  if  on  exami- 
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nation  he  should  be  found  entitled  to  a  weekly  allowance, 
the  judge  should  make  an  order  for  his  immediate  dis- 
charge without  detaining  him  in  jail  for  three  months  with 
payment  of  the  weekly  allowance,  and  at  the  end  of  that 
time  and  then  only,  discharging  him.  Meantime  in  1873, 
between  the  time  of  the  passing  of  the  old  Insolvent  Act 
1851  and  the  Amending  Act  1876,  this  Island  had  entered 
into  confederation  and  become  a  Province  of  the  Dominion 
under  the  terms  and  with  the  Constitution  set  forth  in  the 
original  Confederation  Act,  termed  *'The  British  North 
America  Act,  1867,"  passed  by  the  Imperial  Parliament 
of  the  United  Kingdom.  By  this  British  North  America 
Act  certain  classes  of  subjects  are  assigned  to  be  exclu- 
sively dealt  with  by  the  Parliament  of  Canada,  and  other 
classes  by  the  Provincial  Legislatures,  Amongst  the 
classes  assigned  to  the  Dominion  Parliament  alone  appears 
«*  Bankruptcy  and  Insolvency,'"  and  by  the  same  British 
North  America  Act  it  is  further  ordained  <*  That  all  laws  in 
the  several  Provinces  should  continue  in  force  notwithstand- 
ing the  Union,  subject  nevertheless  to  be  repealed  or 
altered  by  the  Parliament  of  Canada  or  the  Legislature  of 
the  respective  Provinces,  according  to  the  authority  of  the 
Parliament  or  of  the  Legislature  under  that  Act." 

The  contention  is  that  the  Local  Amending  Act,  1876, 
dealt  with  a  subject  '*  Insolvency  "  which  is  exclusively 
within  the  classes  to  be  dealt  with  by  the  Canadian  Par- 
liament, and,  therefore,  having  been  dealt  with  by  the 
Local  Legislature  of  this  Province  is  void  as  being  ultra 
vires. 

The  legal  effect  of  the  British  North  America  Act  is 
clearly  this,  applying  it  to  the  case  in  hand. 

1.  That  the  Local  Insolvent  Act,  1851,  was  to  remain 
in  force  until  it  was  repealed  or  altered  by  an  Act  passed 
by  the  Parliament  of  (Canada. 

2.  That  no  Act  of  the  Provincial  Legislature  could 
repeal  or  alter  it  in  so  far  as  to  extend  or  alter  the  quantity 
or  quality  of  the  relief  to  be  given  to  insolvent  debtors. 
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3.  The  enactment  of  the  6tb  section  of  the  local 
amending  Act  1878,  giving  the  Insolvent  immediate  dis- 
charge is  in  my  opinion  a  material  alteration.  But  even 
if  it  were  a  most  trivial  alteration  my  opinion  would  be 
the  same  because  the  law  cannot  make  any  distinction 
bcitween  what  is  great  and  what  is  trivial  on  a  branch  of 
the  law  where  the  Local  Legislature  has  no  jurisdiction  at 
all.  The  two  terms  '^Insolvency"  and  •'Bankruptcy" 
being  used  in  the  clause  assigning  classes  of  subjects  to 
the  Legislature  of  the  Parliament  of  Canada  alone  shows 
that  not  only  the  more  ordinary  cases  of  mercantile  bank- 
ruptcy but  all  cases  where  a  man  is  what  is  technically 
termed  Insolvent,  that  is  who  is  unable  to  pay  his  debts 
were  intended  to  be  included.  I  therefore  hold  that  this 
alteration  of  the  relief  given  is  ultra  viren  and  void. 

4.  The  questicm  whether  that  part  of  the  amending 
Act  1876  is  void  which  authorizes  one  judge  to  make  the 
order  for  relief  which  under  the  old  Act  1581  could  only 
be  made  by  two,  is  not  material  in  the  present  case,  as  it 
was  hoard  before  two  judges  and  has  now  come  before  the 
full  court.  But  another  question  has  been  raised  and  it  is 
argued  that  the  Parliament  of  Canada  since  Confederation 
by  their  stetutc  entitled  '*An  Act  respecting  Insolvency,** 
passed  in  1875,  has  dealt  with  the  question  of  Insolvency 
generally,  and  as  it  amongst  other  things  ordains  that  all 
acts  and  parts  of  acts  inconsistent  with  its  provisions  shall 
be  thereby  repealed,  and  that  therefore  not  only  was  the 
local  amending  Act  1876,  ultra  vires  but  that  the  old  local 
Insolvent  Act  1851,  was  thereby  virtually  repealed  as 
being  inconsistent  with  the  provisions  of  the  Canadian 
Insolvent  Act  just  referred  to.  But  in  fact  this  last  Act 
does  not  profess  to  deal  with  the  question  of  Insolvency 
generally,  it  only  extends  to  the  Insolvency  of  certain 
specified  classes  of,  individuals  such  as  brokers,  bankers, 
ship  Wrights  enumerated  in  it.  It  does  not  profess  to 
extend  to  the  class  *  "laborers"  to  which  the  present 
applicant  belongs  but  expressly  excludes  them  from  its 
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operation.  It  therefore  appears  to  me  that  even  if  it 
should  be  held  to  have  abrogated  the  old  Insolvent  Act, 
^^Sl,  so  far  as  relates  to  the  insolvency  of  bankers  and 
other  enumerated  classes,  a  point  upon  which  I  do  not 
P^fess  now  (because  it  is  not  necessary  or  desirable) 
^thout  some  fuller  argument  to  give  a  decision  it  has  not 
o^en  altered  or  abrogated  so  as  to  effect  insolvent 
^borers. 

I  am  therefore   of  opinion* that  that  portion  of   the 

AOieiidiDg  Local  Act,  1876,  which  gives  to   an   applicant 

proved  to  be  entitled  to  an   allowance  his  immediate 

discharge  is  ultra  vires  and  void,  but  that  the  old  Insolvent 

^ct,  1851,  still  remains  in  force  for  the  relief  of  insolvent 

^Afcorers,  and  that,  therefore,  the  present  applicant  being 

^  laborer  and  having  passed  a  satisfactory  examination,  is 

^^titled.    to  his  order  for  allowance  in  terms  of  its  2nd 

lection. 

^-Ax-JMLBB  C.  J.  concurred. 
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The  Queen  on  the  Prosecution  of  Donald  Nicholson, 
V.  James  MoIntyre. 

Larr^ny.—RettituUon  of  stolen  goods  when  prisoner  acquitted^ 
— Evidence 

Mclntyre  was  indicted  for  stealing  $95  in  bank  notes  and  acquitted. 
He  applied  to  have  $37  in  notes,  found  on  his  person  wlien  arrested, 
returned  to  him,  which  was  resisted  on  behalf  of  the  prosecutor. 
The  P.  E.  Island  Statute  6  William  IV.  Cap.  22.  sec.  38,  enacts  that 
when  a  prisoner  is  not  conyicted  the  Court  may  if  it  sees  fit  order 
restitution  of  the  property  where  it  "  clearly  appears  '*  to  have  been 
stolen  from  the  owner.  When  arrested  the  prisoner  had  the  money 
sewed  up  in  his  trow^sers  and  among  the  notes  was  a  $5  one  of  the 
Bank  of  N.  B.,  a  8-5  of  the  Bank  of  Halifax,  and  a  $6  of  the  Bank  of 
Montreal,  and  when  asked  why  he  had  put  the  money  there  he  said 
'*  to  hide  it  from  the  police.^'  The  prosecutor  swore  he  had  cai-e- 
fully  counted  the  money  before  the  robbery  and  that  it  included  a 
$5  Bank  of  N.  B.  note,  and  a  $5  Bank  of  Halifax  note. 

Neldf  (Peters  J.)  that  the  evidence  was  not  sufficient  to  identify  the 
notes  as  the  prosecutor's  and  that  the  application  must  be  granted. 

Application  by  person  acquitted  on  au  indictnieDt  for 
larceny  to  have  property  found  on  his  person  returned  to 
him, 

19th  January,  1877. 

Mr.  F.  Peters  in  support  of  the  application. 

The  Attorney  General — Contra, 

2nd  February,  1877. 

Peters,  J.  This  was  an  application  to  have  $37  in  bank 
notes  found  on  the  prisoner  when  arrested  returned  to  him. 
The  prisoner  was  indicted  for  stealing  $95  in  bank  notes 
and  other  money  in  coins  and  acquitted.  The  application 
is  resisted  by  the  Attorney  General,  who  contends  that 
they  should  be  given  to  the.  prosecutor. 

The  38th  section  of  the  Island  Act  of  6th  William  IV„ 
cap.  22,  is  a  transcript  of  the  English  Act  of  7  &  8 
George  IV,  cap.  57,  except  that  after  providing  for  the 
return  of  the  goods  to  their  owner,  when  the  prisoner  is 
convicted,  it  enacts  as  follows:  <«And  the  Court  may  in 
like  manner,  if  it  shall  see  fit,  order  the  restitution  of 
property  in  cases  where  the  party  so  indicted  as  aforesaid. 
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may  not  be  convicted,  if  it  shall  clearly  appear  that  the 
property  had  been  stolen  or  taken,  or  obtained  from  the 
owner  by  felony  or  misdemeanor  as  aforesaid. 

The  question  therefore  is,  does  it  clearly  appear  that 
these  $37  are  really  a  part  of  the  notes  stolen  from  the 
prosecutor. 

The  prisoner,  a  journey-man  printer,  had  been  working 
at  his  trade  in  St.  John  N.  B.,  at  $5  or  $6  per  week. 
How  long  he  had  been  so  employed  did  not  appear.  He 
had  returned  to  the  Island  about  two  weeks  before  the 
robbery,  and  was  living  with  his  mother  and  two  sisters, 
and  a  small  girl  also  resided  in  the  same  house.  Fifty- 
seven  rolls  of  cents,  containing  25  cents  each,  were  stolen 
at  the  same  time,  and  6  rolls  were  found  secreted  in  the 
cellar  of  the  house  under  some  coal.  One  of  these  parcels 
was,  by  the  paper  in  which  it  was  wrapped,  identitied  as 
one  of  the  stolen  parcels,  but  it  might  have  been  put  there 
by  any  of  the  other  inmates  as  well  as  the  prisoner,  and 
so,  though  it  raised  a  suspicion,  there  was  nothing  which 
could  legally  connect  him  with  the  possession  of  this 
stolen  parcel. 

The  prisoner  being  suspected  a  warrant  was  issued 
against  him.  It  was  ascertained  by  the  City  Marshal  that 
the  prisoner  had  left  by  the  Railway  for  Summerside,  and 
by  the  use  of  the  telegraph  he  was  arrested  there,  and 
these  $37  found  sewed  up  in  the  crutch  of  his  panteloons, 
in  the  following  notes,  viz :  one  $5  of  the  Bank  of  New 
Brunswick,  one  $5  of  the  People's  Bauk  of  Halifax,  and 
one  $5  of  the  Bank  of  Montreal,  and  the  rest  in  Island 
Bank  notes.  The  City  Marshal  said  that  people  in 
travelling  often  for  safety  sewed  their  money  in  their 
clothes,  he  never  knew  it  put  in  such  a  place  before ;  and 
that  when  he  asked  the  prisoner  why  he  did  so,  he  replied, 
**to  hide  it  from  the  police." 

This  so  far  as  these  notes  were  concerned  was  all  the 
evidence  to  identify  them  as  part  of  the  stolen  property. 
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Looking  at  the  employment  in  which  the  prisoner  had 
previously  been  engaged  there  was  nothing  impossible  in 
his  having  $37  honestly  acquired. 

The  prosecutor  swore  that  he  had  carefully  counted  the 
money  the  afternoon  before  the  robbery,  and  had  put  the 
$95  in  notes  in  a  small  tin  cash-box,  which  was  found  in 
the  street  broken  open,  the  next  morning,  and  he  also 
stated  very  particularly  that  the  $95  contained  two  five 
dollar  notes  of  the  other  provinces,  viz :  one  of  the  Bank 
of  New  Brunswick  and  one  of  the  People's  Bank  of 
Halifax.  So  that  if  the  prosecutor  himself  was  correct, 
one  of  the  notes  found  on  the  prisoner  could  not  have 
been  part  of  the  stolen  money. 

The  prisoner's  departure  for  Sumraerside  may  have  been 
caused  by  a  guilty  conscience  urging  him  to  fly  from 
justice,  or  it  may  have  been  caused  by  want  of  nerve  to 
face  a  suspicion  which  he  knew  to  be  unjust,  or  it  may 
have  been  in  pursuance  of  a  previous  intention  to  return 
to  St.  John  and  resume  his  employment.  His  answer 
that  he  sewed  up  the  notes  there  to  hide  them  from  the 
police,  would  be  consistent  with  putting  his  own  money 
there  when  he  found  he  was  suspected,  or  it  may  have 
been  a  taking  credit  to  himself,  or  a  sort  of  boast  for 
having  put  his  money  in  a  place  which  so  nearly  baflled 
the  acuteness  of  the  police. 

It  is  impossible  for  the  Court  to  say  under  this  evidence 
that  it  clearly  appears  that  these  notes  are  part  of  the 
property  stolen  from  the  prosecutor.  If  an  action  of 
trover  for  these  notes  were  brought  by  the  prosecutor 
against  the  prisoner,  and  only  the  same  evidence  were 
given,  the  plaintiflf  must  be  nonsuited  and  therefore  we 
cannot  order  them  to  be  given  to  the  prosecutor. 

Formerly  there  were  throe  modes  by  which  a  party 
robbed  could  obtain  restitution  of  his  goods.  First  was 
by  appeal  of  robbery ;  secondly  by  the  summary  order 
under   the   statute   21st,  Henry   VIII.   chapter   11;   and 
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thirdly  by  the  ordinary  course  of  the  common  law,  that  is 
by  action  against  the  taker  or  possessor. 

The  appeal  of  robbery  was  abolished  by  the  59th 
George  III,  chapter  46,  and  the  21st  Henry  VIII,  chapter 
11,  was  replaced  by  7  &  8,  George  IV,  chapter  29,  and 
now  in  England,  the  only  remedy  a  prosecutor  has  to 
obtain  restitution  is  regulated  by  24  &  25  Vic,  which 
in  this  respect  is  with  very  little  alteration  the  same  as  7 
&  8  George  III,  chapter  29,  or  by  action  of  trover 
detinue  or  replevin. 

But  the  summary  power  of  the  Court  in  England  only 
exists  where  the  prisoner  is  convicted,  and  the  Queen's 
Bench  have  no  power,  either  by  common  law  or  statute, 
to  order  restitution,  to  the  owner  of  the  property  where 
the  prisoner  is  acquitted. 

But  our  act  gives  the  Court  this  power  <'if  it  clearly 
appears,"  that  the  goods  stolen  are  the  property  of  the 
prosecutor.  Now  does  the  statute  mean  that  the  Court 
must  look  only  at  the  evidence  given  at  the  trial,  and 
decide  from  that  whether  it  <<  clearly  appears"  that  it  is 
his,  or  may  we  allow  him  time  by  affidavit  or  otherwise  to 
bring  other  evidence  to  show  that  they  are.  If  we  must 
look  only  at  the  evidence  given  at  the  trial,  then  if 
£50,000  in  bonds  transferrable  by  delivery  were  found  on 
the  prisoner  and  hd  was  acquitted,  because  the  bonds 
were  not  sufficiently  identified,  we  must,  however  strong 
the  suspicion,  at  once  order  the  bonds  to  be  returned  to 
the  prisoner  and  leave  the  party  to  his  action  against  him, 
which  would  in  many  cases  be  a  mere  mockery,  as  if  the 
prisoner  were  a  thief  he  would  at  once  so  dispose  of  the 
property  that  the  prosecutor  would  not  get  the  fruits  oj 
his  judgment,  if  he  obtained  one. 

In  Bex  V.  BameU  (1),  where  money  was  taken   by   a 

constable  from  a  prisoner,  Parke  J.,  said  he  had  read  the 

depositions  and  it  appeared  from  them  that  it  was  not  in 

any  way  material  to  the  charge  made  against  him,  and  he 

(1)   3C.  &P.  600. 
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of  such  a  writ  was  Burgess  v.  Coney  (I),  and  he  saw 
no  necessity  for  it  in  this  case. 

But  in  the  Queen  v.  Lord  Mayor  of  London  (2),  it  was 
decided  that  the  court  had  no  power  to  issue  a  writ  of 
restitution,  except  as  part  of  the  judgment  in  proceedings 
by  appeal,  and  therefore  when  the  59  George  lU,  chapter 
66,  abolished  the  appeal  of  robbery,  the  writ  of  restitution 
fell  with  it.  The  prosecutor  is  therefore  I  think  entitled 
to  supply  evidence  of  the  identity  of  the  property  found  on 
the  prisoner  with  that  stolen  from  him  if  he  can. 

But  still  I  think  we  have  no  right  to  detain  property 
which  for  aught  that  appears  may  belong  to  the  prisoner, 
unless  the  prosecutor  makes  prompt  application  by 
affidavits,  or  other  proof  affording  such  new  evidence  as 
will  induce  the  court  to  grant  a  rule  to  shew  cause  why 
restitution  should  not  be  ordered. 

This  is  the  first  time  so  far  as  I  recollect  that  the  right 
of  the  court  to  grant  restitution,  on  the  prisoner's  acquittal, 
of  goods  not  legally  identified  by  the  evidence  given  at 
the  trial,  as  the  prosecutor's  property  has  been  questioned, 
and  seeing  that  a  case  may  arise  where  a  very  lai^e 
amount  of  property  may  depend  on  the  decision  of  such  a 
question,  I  have  taken  some  pains  to  look  into  the 
question  and  £  am  satisfied  that  when  a  prisoner  is 
acquitted  the  court  cannot  order  property  found  in  his 
possession  to  be  given  to  the  prosecutor  unless  evidence 
sufficient  to  make  out  sl  prima  facie  case  either  in  trover, 
trespass  or  replevin  is  in  some  way  or  other  laid  before  it. 

The  taking  away  property  from  an  accused  person 
found  not  guilty,  and  giving  it  to  the  prosecutor  is  a 
power  which  should  be  exercised  with  great  caution, 
and  I  think  was  intended  to  apply  only  to  cases 
where  the  accused  evidently  can  lay  no  claim  to  the 
property,  and  not  to  cases  like  the  present,  where  money 
which  cannot  be  identified  may  or  may  not  be  part  of  the 
property  stolen. 

(1)    1  Trein  PI.  U.  316.  (2)    L.R,4Q.B.371. 
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Louis  H.  Davies  v.  A.  Rogerson,  an  Absent  Debtor. 

Absent  Debtor  Act  1873— Ckirnishee— Fraudulent  conveyance  of 
real  estate. 

B.  on  the  eve  of  absconding,  bad  conveyed  two  valuable  farms  to 
McV.  who  was  his  brother-in-law.  An  attachment  was  issued  by 
plaintiff  against  R.,  and  McV.  was  summoned  as  agent  or  trustee  for 
R.  McY.  claimed  the  lands  as  his  own.  The  plaintiff  sought  to  have 
the  deeds  declared  fraudulent  and  void  as  against  creditors  and 
moved  that  McV.  be  declared  garnishee.  The  court  was  satisfied 
that  there  was  fraud. 

Held,  (Palmer  C.  J.,  Hensley  J.  concurring,  Peters  J.  dissenting)  that 
this  court  could  not  under  the  present  enquiry  declare  the  deeds  void. 

Motion  to  have  party  to  whom  the  absconding  debtor 
bad  conveyed  his  lands  declared  a  garnishee. 

3rd  February,  1877. 

The  plaintiff  in  person  supports  his  motion. 

Mr.  Hodgsou,  contra. 

5th  May,  1877. 

Palmer,  C.  J.  In  this  case  Edward  McYitie  has  been 
summoned  and  examined  before  us  as  the  agent  or  trustee 
of  the  defendant,  charged  as  such  by  reason  of  a  deed  of 
assignnient  of  certain  land,  dated  16th  December,  1876, 
for  the  alleged  consideration  of  $200,  and  also  of  another 
deed  of  assignment  of  other  land  of  the  same  date  for  the 
alleged  consideration  of  $500,  both  of  these  deeds  having 
been  executed  by  defendant  on  the  eve  of  his  departure 
from  this  Island  to  the  said  Edward  McYitie,  who  upon 
his  examination  claims  the  estate  as  his  own  property 
honafide.  On  the  part  of  McYitie  we  are  moved  by  his 
counsel  for  his  discharge  with  costs  according  to  section 
19  of  the  Absent  Debtor  Act,  1873  ;  while  on  the  part  of 
the  plaintiff  we  are  asked  to  adjudge  these  conveyances  to 
be  fraudulent  and  void  as  against  creditors,  and  to  hold 
McYitie  liable  as  agent  or  trustee  for  the  defendant.  Having 
attentively  considered  the  effect  of  the  alleged  agent*s 
examination,  I  am  of  opinion  that  these  conveyances 
which  be  has  taken  from  the  absent  debtor  are  not  bona 
fide  ti'ansactions  but  have  been  made  principally  with  the 

21 
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view  of  defeating  the  creditors  of  tiie  absent  debtor  aud 
under  sucii  view  of  the  case  I  think  the  agent  cannot  be 
discharged  with  costs. 

With  respect  to  the  plaintiff's  motion,  I  am  of  opinion 
that  this  court  under  the  present  inquiry  cannot  undertake 
to  ndjudge  the  conveyances  referred  to  to  be  null  and 
void.  The  plaintiff  has  had  the  advantage  of  discovery 
which  the  Act  gives  him.  He  has  heard  a  sufficient 
disclosure  of  the  transactions  to  warrant  him  in  believing 
that  these  conveyances  are  fraudulent  and  it  remains  for 
him  to  proceed  to  final  execution,  and  if  he  recovers 
judgment  then  to  levy  on  the  lands  so  assigned  and  to 
leave  the  agent  to  come  in  and  prove  his  title  in  resistance 
to  the  sheriff's  sale  and  conveyance  of  the  lands.  In  the 
meantime  the  lands  remain  subject  to  the  lien  created 
expressly  by  section  2  of  37  Vic,  cap  4,  the  act  amending 
the  Abseut  Debtor  Act.  It  is  then  argued  by*^  the 
plaintiff's  counsel  that  he  should  not  be  compelled  to  have 
the  validity  of  these  deeds  tried  in  this  manner,  but  that 
by  some  form  of  an  adjudication  the  court  should  now 
decide  that  question  finally,  and  he  relies  on  section  23  of 
the  Absent  Debtor  Act  as  authority  for  this  course  of 
proceeding.  Now  tliis  section  reads  as  follows: — **The 
plaintiff  shall  not  proceed  in  the  trial  of  his  case  against 
any  absent  or  absconding  debtor,  unless  his  real  estate  or 
goods,  or  other  property,  real  or  personal,  shall  have  been 
attached,  or  until  the  agent  or  trustee  shall  have  admitted 
that  he  had  goods  or  credits  of  such  absent  or  absconding 
debtor  in  his  possession,  or  under  his  control." 

I  do  not  think  it  by  any  means  the  intention  of  this 
section,  that  the  court  after  hearing  the  examination  of 
the  alleged  trustee  should  take  upon  itself  (whether  it 
has  the  power  or  not,  I  need  not  at  present  decide)  to 
pronounce  a  solemn  adjudication  which  would  purport  to 
render  the  conveyance  in  question  absolutely  null  and 
void.  Were  such  the  intention  of  the  Legislature,  I 
should  thiuk  that  we  would  find  it  expressed  in  the  act  by 
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many  more  special  provisions,  such  as  the  power,  manDer 

and  time  of  awarding  an  issue  of  fact  before  a  jury,  the 

proceBses  of  witnesses  and  various  other  particulars  that 

may  be  easily  imagined  in  such  case,  and  all  this  before 

even  the  plaintiff  has  at  all  established  his  claim   by   a 

verdict,  for  it  must  be  remembered  that  these  conveyances 

must  be  deemed  good  as  between  the  parties.     It  is  the 

creditors  only  who  can  complain  and  therefore  if  the 

present  plaintiff  should  fail  by  an  adverse  verdict,  to  shew 

himself  a  creditor,  it  would  appear  very   anomalous   that 

this  court  should    have    adjudicated    the    deeds    to   be 

fraudulent  and  void  when  no  person  who  had  any  right  to 

complain  had  taken  exception  to  them. 

In  the  case  of  How  i^.  Field  (1),  Field,  the  principal 
debtor,  had  absconded  leaving  with  Frink  papers,  among 
which  Frink  found  a  note  for  $500,  signed  by  Field  and 
payable  to  Frink.  The  note  was  signed  and  left  with 
Frink  without  his  privity.  Previous  to  absconding.  Field 
owed  Frink  $534.94,  for  which  the  latter  requested 
security,  whereupon  Field  gave  him  his  note  for  $2000,  and 
a  mortgage  of  land  worth  $1500  to  secure  payment. 
Frink  wished  for  security  for  his  just  debt  only,  but  at 
Field's  request  took  the  note  and  mortgage,  and  nothing 
had  been  received  by  Frink  on  either  note.  The  court 
held  that  at  the  time  the  writ  was  served,  Frink  had  not 
in  his  hands  any  goods,  effects  or  credits  of  Field.  *<Any 
debts  due  from  the  debtor  to  Frink,  whether  the  debts  are 
genuine  or  fictitious,  cannot  be  goods,  effects  or  credits  of 
the  debtor  in  Frink's  hands.  He  owed  the  debtor  nothing 
and  he  has  no  chattels  in  his  possession,  which  being 
exposed  by  him  can  be  taken  in  execution.*'  The 
principles  upon  which  this  case  has  been  decided  are 
derived  from  the  ancient  New  England  Statutes  and  have 
been  transmitted  through  the  progress  of  our  colonial 
laws  and  are  very  little  varied  up  to  the  present  time, 
and  I  think  on  comparing  our  present  new  Absent  Debtor 
(1)    6  Tyng  (Mass.)  390. 
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Act  with  our  old  one,  and  noting  the  alterations  made  in  the 
latter,  it  renders  it  more  clear  to  the  mind  that  the  power 
asked  to  be  exercised  by  the  plaintiff,  if  originally 
contained  in  the  old  act,  was  never  intended  to  lie  given 
by  the  new  one. 

The  23rd  section  referred  to,  I  think,  is  only  intended 
to  guard  against  a  fruitless  and  unnecessary  trial  of  an 
ex  parte  cause,  which  might  unnecessarily  create  expense 
and  consume  the  time  of  the  Supreme  Court,  by  its 
suffering  a  cause  to  be  tried  (there  being  nobody  to  defend 
and  represent  the  defect)  where  there  is  really  no 
foundation  laid  for  it,  by  the  property  or  effects  which 
prima  fade  belong  to  the  defendant,  never  having  been 
attached  in  the  outset  by  the  process  of  the  court. 

Henslky,  J.  concurred  with  Palmer  C.  J. 

Peters,  J.  An  attachment  was  issued  against  the 
pro{)erty  of  defendant  and  £.  McVitie  was  summoned  as 
agent  or  trustee,  who  claims  the  property  as  his  own 
under  a  deed  from  the  absconding  debtor,  his  brother-in- 
law,  on  the  eve  of  his  departure.  His  examination  is  not 
satisfactory,  the  facts  in  his  examination  raising  a  strong 
presumption  that  the  deed  is  fraudulent  under  the  statute 
of  17  Elizabeth. 

The  trustee's  counsel  contends  that  as  the  defendant 
claims  the  property  as  his  own,  the  court  have  no  power 
at  this  stage  of  the  proceedings  to  declare  him  a  garnishee. 
But  that  as  the  property  is  by  the  8th  section  bound  from 
the  service  of  the  summons  on  the  agent,  when  he  does 
not  admit  it  to  be  the  property  of  the  absent  debtor,  it 
must  remain  uncertain  whether  they  will  be  ultimately 
liable,  until  judgment  is  obtained  against  the  absent 
debtor,  and  execution  is  issued  against  the  property 
attached,  and  that  then  the  question  must  be  tried  by  a 
jury  in  an  interpleader  suit. 

The  3rd  section  of  the  Absent  Debtor  Act  of  1873, 
enacts  that  the  property  real  and  personal  of  the  absent 
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debtor  in  whosoever  bauds  it  is,  and  wherever  it  may  be, 
shall  be  bound  from  the  time  any  part  of  it  is  attached. 
But  the  8th  section  in  apparent  contradiction  to  the  3rd 
declares  the  goods  in  the  hands  of  the  agent  shall  be 
bound  from  the  service  of  the  summons  upon  him. 

The  19th  section  provides  that  where  a  person  summoned 
as  agent  or  trustee  appears  and  files  a  declaration  that  he 
had  not  any  real  or  personal  property  or  credits  of  the 
absent  debtor  in  his  possession  or  under  his  control,  and 
submits  to  an  examination  satisfactory  to  the  court,  he 
shall  be  discharged  and  allowed  his  reasonable  costs. 
And  in  like  manner  where  he  appears  and  discloses  real  or 
personal  estate  or  credits  and  submits  to  such  satisfactory 
examination  on  oath  as  aforesaid.  Now  under  this  section 
it  is  clear  that  if  the  agent  admits  property  real  or 
personal,  the  court  at  once  declares  him  a  trustee.  If 
instead  of  a  plain  admission  that  he  holds  property  of  the 
absent  debtor,  he  makes  a  statement  of  facts  which  he 
contends  shew  that  the  property  is  his  own,  must  not  the 
court  as  in  every  case  of  disputed  liability  decide  which 
party  is  correct?  and  if  it  must  at  what  stage  of  the 
proceedings  must  it  do  so  ?  Reason  and  justice  to  both 
parties,  it  seems  to  me,  call  for  a  prompt  decision.  For  if 
the  plaintiff  finds  that  the  property  is  not  liable  to  his  debt 
he  would  not  be  likely  to  go  on  and  incur  the  expense  of 
obtaining  a  useless  judgment  against  the  absent  debtor  if 
he  could  do  so.  And  the  party  summoned  has  an  equal 
claim  to  a  prompt  decision,  so  that  he  may  not  suffer  the 
inconvenience  of  having  a  temporary  cloud  thrown  upon 
the  title  to  his  property,  which  so  long  as  it  remains  may 
prevent  his  dealing  with  it  in  the  full  and  ample  manner 
which  every  man  has  a  right  to  do  with  his  own.  Besides 
section  23  enacts  that  unless  real  or  personal  property  of 
the  absconding  debtor  has  been  attached,  or  until  the 
agent  or  trustee  shall  have  admitted  that  he  has  goods  or 
credits  of  the   absconding   debtor  in   his   possession   or 
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under  his  control,  the  plaintiff  shall  not  proceed  in  the  trial 
of  his  case  against  the  adsconding  debtor. 

Section  26  enacts  that  after  judgment  obtained  against 
an  absent  or  absconding  debtor,  the  court  or  judge  shall 
grant  execution  against  any  agent  or  trustee  and  his  lands, 
goods  and  chattels  who  has  appeared  and  acknowledged 
goods  or  credits  in  his  hands.  Then  what  is  an 
acknowledgement?  Is  it  merely  because  the  party 
summoned  as  agent  says  that  the  property  is  his  own  and 
not  the  property  of  the  absent  debtor  that  the  court  must 
decide  it  is  not?  If  that  be  so,*  then  in  every  case  where 
there  is  no  visible  property  of  the  absent  debtor  to  attach, 
and  the  agent  claims  property  supposed  to  belong  to  the 
absconding  debtor  as  his  own,  the  plaintiff  can  never  bring 
his  case  to  trial  under  section  23  at  all,  and  consequently  can 
never  be  in  a  position  to  apply  to  a  judge  for  execution 
under  section  26  ;  and  even  if  he  could  make  the  applica- 
tion the  judge  could  not  grant  execution  because  it  is 
only  when  the  agent  or  trustee  has,  before  judgment, 
acknowledged  property  or  credits  in  his  hands  or  under  his 
control,  that  a  judge  under  the  last  section  is  authorized 
to  grant  execution  at  all.  Reading  these  two  sections 
together  it  is  clear  to  me  that  the  act  contemplated  that 
the  question  of  trustee  or  not  trustee  should  be  determined 
before  the  trial  of  the  suit  against  the  absent  debtor  takes 
place.  And  when  we  find  section  19  not  content  with  the 
alleged  agent's  written  declaration,  providing  that  he  shall, 
if  required,  submit  to  an  examination  on  oath,  which  if 
satisfactory  entitles  him  to  be  discharged,  it  is  an  equally 
clear  manifestation  that  the  Legislature  intended  that  the 
court  should  consider  all  the  facts  and  decide  from  them, 
whether  taken  altogether  they  amount  to  an  admission  or 
not.  As  to  the  argument  of  counsel  that  the  court 
cannot  until  after  trial  determine  whether  the  trustee's 
examination  amounts  to  an  acknowledgment  or  not,  be 
correct,  then  in  many  cases  the  plaintiff  must  incur  all  the 
trouble  and  costs  of  a  very  expensive  suit,  merely  to  be 
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told  after  he  has  obtained  his  judgment  that  the  property 
attached  did  not  belong  to  the  defendant  at  all,  or  that  the 
agent's  statements  do  ;iot  amount  to  an  acknowledgment 
that  he  had  goods  and  credits  of  the  defendant,  when  the 
court  having  had  all  the  facts  before  it  in  the  first  instance 
might  just  as  well  have  given  that  decision  at  first,  before 
all  the  trouble  and  costs  were  incurred.  Suppose  I  buy  a 
steamship  for  £40,000  and  the  vendor  absconds  next  day 
and  his  creditor  attaches  and  summons  me,  I  am  examined 
and  no  contradiction  is  made  to  my  oath.  I  want  to 
borrow  £20,000  on  the  ship  or  to  sell  her.  No  one  will 
lend  or  buy  while  this  cloud  is  on  my  title  and  it  must 
remaiu  for  nine  or  ten  months  until  after  the  trial  of  the 
absent  debtor  suit.  I  become  bankrupt  in  consequence, 
and  then  on  the  same  evidence  that  was  before  the  court 
in  the  first  instance  it  declares  my  title  good. 

This  is  the  course  pursued  on  similar  provisions  under 
the  Common  Liaw  Procedure  Act  when  a  judgment 
creditoi  obtains  a  judge's  order  for  attaching  debts  due 
from  third  parties  to  the  judgment  debtor.  If  the 
garnishee  satisfies  the  judge  that  there  is  a  real  dispute  he 
may  order  the  plaintiff  to  sue  the  garnishee  and  a  trial 
takes  place.  This  exact  point  arose  under  that  act  in 
Newman  v.  Book  (1)  There  Williams,  J.  ^ays,  *<I  am 
of  opinion  that  the  meaning  of  the  64th  section  is  that 
instead  of  ordering  execution  to  issue  against  a  garnishee 
the  judge  may  in  his  discretion,  if  he  thinks  there  is  sound 
reason  to  believe  that  the  garnishee  has  ground  for 
disputing  his  liability  direct  a  writ  to  issue."  And  Wills, 
J.  says,  *<A8  to  whether  it  is  sufficient  for  a  garnishee  to 
say  he  disputes  the  debt  to  make  it  incumbent  on  the 
judge  to  order  a  writ  to  issue  under  the  64th  section,  I 
should  say  that  the  mere  assertion  of  the  garnishee  that 
he  disputes  the  debt  amounts  to  nothing,  there  is  no 
substantial  dispute  until  some  real  answer  or  defence   is 

set  up." 

(1)    4  C.  B.  N.  S.  434. 
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Then  do  the  facts  stated  by  the  trustee  id  his  examination 
shew  the  property  to  be  his  ?  or  do  they  show  that  the 
transfer  was  made  with  intent  to  delay  or  defraud 
creditors?  Kthe  latter,  then  the  law  looks  on  him  as  a 
trustee  for  the  absconding  debtor  and  the  property  is 
liable.  It  was  argued  that  the  debt  of  $600  was  bona  fide 
due  to  the  garnishee  and  that  that  formed  a  good  considera- 
tion to  support  the  deed.  But  the  point  decided  in 
Twyne^s  ca9e  (1)  was,  that  although  there  was  ample 
consideration  to  make  a  deed  valid  (an  honest  debt  of 
£400  was  due  and  the  property  only  amounted  to  £300), 
yet  the  deed  was  void  because  the  circumstances  shewed 
that  the  whole  transaction  was  a  collusion  and  joggle  to 
protect  the  debtor's  property  against  his  creditors,  the 
assignee  being  content  to  wait  for  actual  payment  of  his 
debt  until  the  debtor  should  be  able  to  liquidate  it.  Mr. 
Smith  in  his  notes  to  Twyne'a  case  (1),  thus  sums  up  the 
doctrine.  <*In  other  words,  although  a  debtor  has  a  right 
to  prefer  one  creditor  to  another,  and  by  making  a  transfer 
of  bis  property  to  one  favored  claimant  to  defeat  the  other, 
provided  he  do  so  in  an  open  n^anner,  and  without  any 
further  object  than  his  act  on  the  face  of  it  imports,  still 
the  law  will  not  allow  a  creditor  to  make  use  of  his 
demand  to  shield  his  debtor,  and  while  he  leaves  him  in 
8taiu  quo  by  forbearing  to  enforce  the  assignment  to  defeat 
the  other  creditors  by  insisting  upon  it.  Thus,  to 
illustrate  the  position  by  Lord  Coke's  words  in  the 
principal  case  if  a  man  be  indebted  to  five  several  persons 
in  the  several  sums  of  £20  and  hath  goods  of  the  value  of 
£20  and  makes  a  gift  of  all  his  goods  to  one  of  them  in 
satisfaction  of  his  debt  but  there  is  a  trust  between  them 
that  the  donee  shaH  deal  favorably  with  him  in  regard  of 
his  prior  estate,  either -to  permit  the  donor  or  some  person 
for  him  or  for  his  benefit  to  use  or  have  possession  of 
them,  and  is  contented  that  he  shall  pay  him  his  debt 
when  he  is  able,  this  shall  not  be  called  bona  fide  within 
(1)    1  Sm.^L.  C. 
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the  said  proviso  for  the  proviso  saith  in  good  cousideration 
and  bonajide,  so  a  good  consideration  doth  not  suffice,  \i  it 
be  not  also  bona  fide. 

If  this  case  was  before  nae  in  the  Court  of  Chancery,  I* 
would  not  hesitate  to  declare  the  transfer  fraudulent  and 
void.  The  case  contains  every  indication  of  fraud.  The 
garnishee  is  the  brother-in-law  of  the  absent  debtor ;  he 
knew  that  his  brother-in-law  was  indebted  to  several 
persons ;  he  is  informed  by  him  that  ho  intends  to  abscond ; 
he  comes  to  town  with  him  for  the  purpose  of  getting  the 
transfer  of  the  property  drawn  up.  Everything  the 
debtor  has,  except  the  crop  which  he  says  was  omitted  by 
mistake,  is  assigned  and  the  debtor  absconds  immediately 
after  the  execution  of  the  transfer ;  his  wife  and  family 
remain  in  possession  of  the  farm  and  all  the  property,  and 
with  the  exception  of  the  debtor  being  absent  everything 
goes  oD  as  if  no  transfer  had  been  made.  The  statement 
of  the  garnishee  in  his  examination  is,  ''his  (the  debtor's) 
wife  has  as  long  as  she  likes  to  stop  on  the  place ;  she  may 
be  there  a  long  time  or  a  short  time." 

It  was  urged  that  the  validity  of  the  deed  should  be 

tried  by  a  jury  in  an  interpleader  suit  before  he  is  declared  a 

garnishee.       But  an  interpleader  suit,  strictly  so-called, 

can  only  arise  when  a  person  is  sued   for  something  in 

which  he  claims  no  interest  himself,  but  which  a  third  paity 

also  claims,   and  then  the   two  claimants   are  prevented 

from   molesting  the  party  in   possession   of  the  subject 

matter  of  contention,  and  ordered  to  try  the  right  by  an 

interpleader  suit  between  themselves  ;  but  here  the  claim 

is    made  by    McVitie   himself.        If   it  were   necessary 

to  have  the  matter  tried  by  a  jury  it  can  be  done,  for 

this  Court  has  power  in  every  case  where,  on  motion  or 

otherwise,  a  mateiial  fact  is  denied,  which  it  considers  too 

important  to  be  judged  of  summarily,  to  order  it  to  be 

tried  by  a  feigned  issue  (1).     But  it  seems  to  me  the  Act 

intended  to  leave  it  discretionary  with  the  Court  to  decide 

(1)     1  Arch.  Prac.  902. 
22 
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on  the  effect  of  the  garnishee's  statement  or  to  send  any 
question  arising  out  of  it  to  a  jury.  In  this  case  I  think 
there  is  nothing  calling  for  the  intervention  of  a  jury. 
The  case  is  too  plain  for  doubt.  In  addition  to  the  cir- 
cumstances alrcadjr  pointed  out,  the  property  assigned  is, 
according  to  the  garnishee's  own  statement,  worth  $3,214, 
and  with  the  exception  of  the  debt  of  $600  which  he  says 
the  absconding  debtor  owed  him,  all  he  gives  him  for  it  is 
the  trite  consideration  of  his  note  of  hand,  which  we  see 
so  often  resorted,  to  to  veil  the  real  nature  of  transactions 
of  this  kind  from  the  eye  of  justice.  No  one,  in  my 
opinion,  can  look  at  the  circumstances  of  this  case  without 
bemg  convinced  that,  with  the  exception  perhaps  of  the 
$600,  the  whole  transaction  is  collusive  and  intended  to 
shield  the  debtor's  property  from  his  creditors. 

Frauds  of  this  description  against  creditors  are  becoming 
very  frequent,  and  I  think  the  public  good  requires  that 
when  a  case  of  this  kind  comes  before  the  Court  it  should 
let  it  be  seen  that  notes  of  hand  and  similar  unreal 
considerations  will  not  be  allowed  to  sandtify  fraudulent 
transactions,  but  that  the  Court,  putting  aside  all  specious 
considerations,  will  look  at  all  such  transactions  in  their 
true  character  and  deal  with  them  accordingly.  But  it  is 
not  necessary  to  search  for  any  general  intention  to  assist 
in  determining  the  present  question,  because  it  will  be 
seen  that  by  the  express  words  of  the  Act  no  trial  of  the 
suit  against  the  absent  debtor  can  take  place  until  the 
Court  find  that  the  land  attached  and  claimed  by  McVitie 
is  really  the  land  of  the  absent  debtor.  It  may  be  stated 
as  an  established  principle  of  law  and  justice  that  no  valid 
judgment  can  be  rendered  against  a  person  who  was  uot 
notified  to  appear  either  by  summons  or  some  equivalent 
proceeding.  This  Act  recognizes  this  principle  and 
substitutes  an  attachment  of  tlie  property  of  an  absent 
debtor  or  a  summons  on  the  person  in  possession  of  real 
or  personal  property  or  credits  belonging  to  him  for  the 
summons  or  notice  to  appear  which  would  ordinarily  be 
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necessary  to  initiate  a  suit  against  him.  If  the  property, 
whether  real  or  personal,  attached  is  not  the  property  of 
the  absent  debtor,  or  if  the  party  summoned  has  no 
property  or  credits  of  the  absent  debtor,  the  act  equivalent 
to  the  notice  necessary  to  initiate  the  action  against  the 
defendant  has  never  been  performed,  and  the  Court  has 
therefore  no  jurisdiction  to  try  the  case,  and  the  whole 
proceedings  fall  to  the  ground.  See  notes  to  Duchess  of 
KtngsUm'a  case  (1). 

This  would,  I  think,  have  been  the  result  even  if  section 
23  had  not  been  inserted  in  the  Act,  but  that  section 
enacts  that  *' unless  real  or  personal  property  of  the  absent 
debtor  has  been  attached,  or  until  the  agent  or  trustee 
shall  have  admitted  that  he  has  goods  or  credits  of  the 
absconding  debtor  in  his  possession  or  under  his  control, 
the  plaintiff  shall  not  proceed  to  the  trial  of  his  case 
against  the  absconding  debtor. 

In  this  case  the  agent  has  no  goods  or  credits  of  the 
absent  debtor,  and  he  claims  that  the  lands  are  not  those 
of  the  absent  debtor  but  belong  absolutely  to  himself. 
In  every  procedure  in  British  Courts  where  the  'defendant 
does  not  appear  the  Courts  require  proof  of  the  service  of 
the  summons  or  of  the  equivalent  procedure  before  giving 
judgment  by  default  against  the  defendant.  Now,  when 
the  Act  expressly  declares  that  no  trial  of  the  case 
against  the  absent  debtor  shall  take  place  until  property 
of  the  absent  debtor  has  been  attached,  or  until  the  agent 
has  acknowledged  the  possession  of  goods  or  credits,  how 
can  the  Court  in  the  face  of  this  provision  proceed  to  a 
trial  of  the  suit  against  the  absent  debtor  until  it  considers 
what  the  effect  of  the  facts  stated  in  the  trustee's  examina- 
tion is,  and  directs  whether  the  land  is  really  the  land  of 
the  absent  debtor  or  not?  Until  it  can  say  that  it  is,  the 
Court  has  no  jurisdiction  to  try,  and  if  it  decides  in  favor 
of  McVitie's    contention,  there  is  an  end  of  the  absent 

(1)    Sm.  L.  C.  6th  Ed  679. 
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debtor's  suit  altogether,  because  the  proceedings  uecessarj 
to  initiate  it  never  took  place. 

Section  26  is  consistent  with  this  view,  for  it  enacts 
that  after  judgment  against  the  absent  debtor  the  Court  or 
judge  shall  grant  execution  against  the  trustee  who  has 
appeared  and  acknowledged  "goods  and  credits,"  dropping 
the  word  *Mands  ^  used  in  sections  3  and  19,  as  one 
description  of  property  which  the  Act  contemplates 
may  be  under  the  agent's  control.  Now,  why  is  the  word 
"lands'*  dropped  in  this  section?  Evidently  because  it 
would  be  inconsistent  with  the  provisions  of  section  23  to 
use  it.  For  land,  whether  in  an  agent's  possession  or 
otherwise,  not  being  like  personal  property,  shifting  or 
destructible,  must  remain  in  statu  quo^  and  could  be  taken 
in  execution  against  the  absent  debtor,  and  as  before  that 
judgment  could  have  been  obtained  the  Court  must, 
according  to  section  23,  either  by  the  agent's  acknowledg- 
ment or  otherwise,  have  been  satisfied  that  it  really 
belonged  to  the  absent  debtor,  no  application  to  the  judge 
for  execution  could  be  necessary ;  whereas  in  a  collateral 
proceeding  against  the  agent  on  account  of  goods  and 
credits  of  the  defendant  acknowledged  to  be  under  his 
control,  many  circumstances  might  arise  ajSording  a 
defence  to  him  in  whole  or  in  part  against  the  plaintiflTs 
claim  of  which  he  might  avail  himself  on  shewing  cause 
against  the  plaintiff's  application  for  execution  against 
him,  as,  for  instance,  that  the  goods  were  burnt  or  stolen 
without  negligence  on  his  part. 
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rcxs  Kelly,   Commissioner    op    Public   Lands  v. 
«ToHN  Alisteb  Someblet  MacDonald  (1). 

*^^     .^=^reh€ue  Act,  1S75  ^Setting  aside  award— Award  made 
^^^^•^ide  of  jurisdiction— Commissioners  making  two  awards  — 
^^^^^^  Orators  functi  officio  (tfter  making  an  award —All  arbi-- 
hck^^^^^  '  ^^9  ^ot present  when  award  made. 

gtk^  ^^^>^^«r,  1876,  this  case  was  heard  in  Charlottetown  before  W.,  J. 

fiot^v^    ^^^-,  Commissioners  appointed  under  the  P.  E.  Island  Compul- 

Xiand  Purchase  Act,  1875.*'    In  November  the  Commissioners 

^o  Noya  Scotia,  where  an  award  was,  on   29th  Kpvember, 

^nd  signed  by  all  three.    On  Ist  December  H.  wished  to  have 

'  «~iae  struck  off,  as  he  had  made  a  mistalce  in  signing  it,  and  W. 

I  airman,  in  the  absence  of  J.,  allowed  it  to  be  done,  and  the 

signed  by  all  three  was  then  destroyed.      In  March,  1877^ 

^0^^^^*  ^\1  J,  signed  a  second  award  in  New  Brunswick,  without  again 

^*^  ^^r^^  ^^^S  ^' '  *"^  *^  ^^  °®^  signed  in  his  presence.    The  defendant, 

^**^  ^^^^^^^^^ '  applied  to  have  this  award  set  aside  on  the  grounds,  among 

^*^      ^^^  -*  (1)  that  the  award  having  been  made  outside  the  Province 

.^'^^^^^^      nullity ;  (2)  that  on  executing  their  first  award  the  Commis- 

(f  ^^:^        ^^  beoam<3  functi  officio^  and  any  subsequent  award  made  by 

^^N^^^  ^^^as  void;  (3)  that  this  award  was  made  without  consulting H., 

^^^at  it  was  not  signed  in  the  presence  of  all  the  Commissioners. 

'^^^^^  ^Palmer  C.  J  ,  Peters  &  Hensley  J.  J.,)  that  on  the  foregoing 

grounds  the  award  was  void  and  must  be  set  aside. 

Application  to  set  aside  an  award  made  by  Commis- 
sioners under  the  **Land  Purchase  Act,  1875." 

3rd,  6th,  7th,  8th,  9th,  10th  Nov.,  &  Uth  Dec,  1876. 

The  Attorney  General   (Davies)  and  Brecken,  Q.  C, 
showed  cause  against  the  rule. 

Palmer,  Q.  C,  Mr.  M.  McLeod  and  Mr.  F.  Peters, 
wntra. 

Our.  ad.  vuU. 

8th  August,  1877. 

Palmer,   C.   J.     This  is  an  application  made  to  the 

Court  on  behatf  of  the  above  named  John  A.  S.  MacDonald, 

proprietor  of  certain  lands,  parts  of  Townships  Numbers 

35  and  36,  for  a  rule  to  shew  cause  why  the  award  made 

|1). — The  Commissioner  of  Public  Lands  appealed  from  the  decision 
given  in  this  cause,  to  the  Supreme  Court  of  Canada,  but  it  was 
settled  between  the  parties  before  being  heard  in  that  Court. 
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in  the  above  cause,  and  all  subsequent  proceedings,  should 
not  be  set  aside,  or  referred  back  to  the  arbitrators  for 
reconsideration,  being  an  award  of  certain  Commissioners, 
bearing  date  the  29th  day  of  November,  1875,  purport- 
ing to  be  made  in  pursuance  of  the  said  *<Land  Purchase 
Act,  1875,"  and  awarding  the  sum  of  $34,000  to  the  said 
John  A.  S.  MacDonald  as  compensation  for  his  lands. 

The  rule  was  argued  before  this  Court  on  the  3rd,  6th, 
7th,  8th,  9th  and  10th  of  the  month  of  November,  and  on 
the  14tli  of  December  last.  It  was  argued  at  great  length, 
and  with  remarkably  well  sustained  ability  on  both  sides, 
and  has  since  then  occupied  a  great  deal  of  our  attention 
in  considering  the  very  many  authorities  cited  by  Counsel 
on  the  argument.  The  rule  was  granted  on  five  different 
grounds.  The  first  ground  being  an  alleged  alteration  in 
the  award ;  and  the  second  ground  the  signing  the  same 
by  two  of  the  arbitrators  without  consulting  the  third. 
These  two  grounds  I  shall  combine  and  treat  under  the 
one  head. 

The  affidavits  used  on  the  argument  of  the  rule  are  as 
follows,  namely :  That  of  Alexander  McLean,  sworn  19th 
June,  1876;  Robert  Grant  Haliburton,  sworn  7th  July, 
1876;  Lemuel  Allan  Wilmot,  sworn  7th  August,  1876; 
John  Alister  Somerlet  MacDonald,  sworn  27th  October, 
1876,  and  John  T.  Jenkins,  sworn  1st  November,  1876. 

With  respect  to  the  first  ground  <*that  the  award  was 
materially  altered  after  it  was  made,"  this  objection  is 
raised  by  the  affidavit  of  Mr.  Alexander  McLean,  (agent 
to  the  proprietor,)  who,  in  paragraphs  3  and  4  of  his 
affidavit,  states  as  follows,  viz : — 

3rd — '^Tbat  from  circumstances  which  have  come  to  my 
knowledge,  I  have  good  reason  to  believe,  and  do  verily 
believe,  that  the  said  award,  in  its  present  form  and  sub- 
stance, was  not  made  or  executed  on  the  day  of  its  date, 
or  on  which  it  purports  to  have  been  executed;  not,  in 
fact,  until  the  ninth  day  of  March  next  following  the  date 
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and  that  if  any  award  was  made  in  the  said  case, 
\  about  the  said  twenty-niuth  day  of  November,  it  was 
\u^rwards  materially  altered  and  amended  in  form   and 
substance  by  the  said  two  arbitrators  who  executed   the 
same  in  the  absence  of  the  third  arbitrator,  Robert  Grant 
Haliburton,  Esq.,  and  without  any  previous  consultation 
witb  him,  and,  in  fact,  without  his  knowledge  and  consent. 
4th — **That  I  am  informed,  and  verily  l>elieve  that  the 
description  of  the  land  contained  in  the  said  award,  an^ 
all  the  schedules  and  plans  thereof  annexed  to  the  said 
award,  were  added  and  annexed  thereto  some  months  after 
the  said  award  was  first  executed  by  the  said  arbitrators 
who  signed  the  same,  without  any  consultation  or  com- 
munication  with    the   said  third  arbitrator,   Robert   G. 
Haliburton,  Esq.,  and  without  bis  knowledge  and  appro- 
bation ;  and  that  this  was  done  after  the  said  award  was 
first  made  and  executed  by  the  said   two  arbitrators  in 
this  Island ;  and  that  afterwards,  namely,  in  the  month  of 
January,  in  the  year  1876,  the  Supreme  Court  of  Judica- 
.  ture  of  this  Island,  in  another  case  which  came  before  the 
said  Court    for    adjudication,   viz. :    the   case    of    Miss 
Charlotte  Antonia  Sulivan  (1),  being  an  award  made  under 
*The  Land  Purchase  Act,  1875,'  granted  a  rule  absolute 
for  setting  aside  the  said  last  mentioned  award,  on  one 
ground,    amongst    others,    that    the     lands     were     not 
sufficiently  described  in  the  said  award.        After  which 
judgment  of  the  said  Supreme  Court,  as  I  am  informed 
and  verily  believe  that  the  said  arbitrator,  Lemuel  Allan 
TTiVmot,   being  then   absent  from   this   Island  in   Nova 
5cotia   or  New  Brunswick,  on  or   about  the   month  of 
March  last  past,  the  said  two  arbitrators  who  executed  the 
award  met  in  Nova  Scotia  or  New  Brunswick,  and  there, 
in   the  absence  of  the  said  third  arbitrator,   Robert   G. 
Haliburton,    and    without   his   knowledge   and   consent, 
^^^e  and  executed  an  award,  a  copy  of  which  is  hereunto 
aauexed  marked  (A.),  as  the  said  Robert  G.  Haliburton 
(1)    2  Has.  A  War.  p.  34. 
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was  then  in  England  or  out  of  tho  Provinces,  and  could 
not  be  found,  as  I  am  informed  and  verily  believe." 

In  these  paragraphs  we  find  strong^rtma^cfc  evidence 
against  the  validity  of  tho  award,  and  we  must  therefore 
see  how  this  evidence  is  met  by  the  affidavits  on  the  other 
side.  Judge  Wilmot,  in  paragraph  2  of  the  affidavit, 
states  as  follows,  viz: — *«That  the  charges  contained  in 
the  third  paragraph  of  McLean's  affidavit,  that  the  award 
in  the  cause  made  by  me  and  John  T.  Jenkins,  Esq.,  was 
so  made  without  any  consultation  with  the  third  arbitrator, 
Robert  Grant  Haliburton,  and  without  his  knowledge  and 
consent,  are  absolutely  false." 

Now,  McLean's  allegation  in  the  said  third  paragraph 
of  his  affidavit  is:  '*That  if  any  award  was  made  in  the 
said  case  in  or  about  the  29th  day  of  November  last,  it 
was  afterwards  materially  altered  and  amended  in  form  and 
substance  by  the  said  two  arbitrators,  who  executed  the 
same  in  the  absence  of  the  third  arbitrator,  Robert  Grant 
Haliburton,  Esq.,  and  without  any  previous  consultation 
with  him,  and,  in  fact,  without  his  knowledge  and  consent.'' 
This  allegation  of  McLean's  is  not  met  by  that  of  Judge 
Wilmot,  who  does  not  deny  the  charge  of  alteration  ;  and, 
where  he  denies  that  the  award  was  made  without  con- 
sultation, it  is  left  uncertain  whether  he  means  the  second 
or  new  award  or  the  award  alleg?d  by  McLean  to  have 
been  altered.  There  may  have  been  a  consultation  (and 
no  doubt  there  was)  with  the  third  arbitrator,  Mr. 
Haliburton,  before  signing  the  second  or  new  award  ;  but 
not  between  the  doing  of  that  act  and  the  re-drawing  or 
altering  of  the  award  alleged  by  McLean,  and  not  denied 
by  Judge  Wilmot,  to  have  been  signed  on  the  9th  March. 
From  the  hour  of  the  carcelling  of  the  first  award  (signed 
by  the  three;  and  the  drawing  of  the  new  award  by  tho 
hand  of  Mr.  Haliburton  on  the  morning  of  the  1st 
December,  it  would  appear  by  his  affidavit,  as  well  indeed 
by  that  of  Judge  Wilmot  (par.  17)  that  Mr.  Haliburton 
took  leave  of  Judge  Wilmot  with  the  intention  of  depailing 
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for  England,  and  never  afterwards  met  the  other  Com- 
miBsioners,  or  either  of  them,  to  consult  on  the  subject  of 
the  award,  or  on  any  subject;  and  in  Dr.  Jenkins' 
affidavit  (par.  6)  he  states  most  distinctly  that  after  this 
*'no  further  consultation  was  had  between  Judge  Wilmot 
and  myself  as  to  our  award."  Mr.  McLean,  in  par.  3  of 
his  affidavit,  as  I  have  already  read,  states  ''that  if  any 
award  was  made  in  the  said  case  on  or  about  the  said  29th 
day  of  November,  it  was  afterwards  materially  altered  and 
amended  in  form  and  substance  by  the  said  two  arbitrators, 
who  executed  the  same,"  &c. ;  and  further,  that  **the  said 
award,  in  its  present  form  and  substance,  was  not  made  or 
executed  on  the  day  of  its  date,  or  on  which  it  purports 
to  have  been  executed ;  not,  in  fact,  till  the  9th  day  of 
March  next  following  the  date  thereof."  Also,  in  par.  4, 
that  ''all  the  schedules  and  plans  thereof  annexed  to  the 
said  award  were  added  and  annexed  thereto  some  months 
after  the  said  award  was  first  executed  by  the  said 
arbitrator-s,  who  signed  the  same  without  any  consultation 
or  communication  with  the  said  third  arbitrator,  R.  G. 
Haliburton,  Esq.,  and  without  his  knowledge  and  appro- 
bation ;  and  that  this  was  done  after  the  award  was  first 
made  and  executed  by  the  said  two  arbitrators  in  this 
Island." 

Now,  in  par.  9  of  his  affidavit.  Judge  Wilmot  states: 
«*That  we  had  with  us  during  our  consultation  in  this  case 
all  the  papers  and  documents  connected  therewith 
necessary  to  enable  us  to  make  our  award,  including  the 
identical  schedule  and  plans  now  attached  to  the  award 
filed  with  the  Prothonotary,  to  which  all  had  access  when 
necessary  during  the  progress  of  our  consultations."  On 
this  point  also,  Dr.  Jenkins,  in  par.  6,  states,  referring  to 
the  award  now  on  file,  "that  the  descriptions  in  the  said 
award  and  the  identical  plans  thereto  annexed  were 
prepared  and  were  before  us  three  Commissioners  when 
we  agreed  upon  the  amount  of  our  said  award."  Also,  in 
par.  11,  he  further  states  in  reference  to  the  copies  or 
23 
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traciDgs  of  the  plans  of  the  estate  prepared  by  the  Com- 
missioners' orders,  *'that  these  tracings  or  plans  were 
before  us  during  the  whole  time  we  were  deliberating  and 
making  up  our  award,  and  that  the  description  in  our  said 
award  is  an  exact  copy  of  the  draft  description  so  prepared 
as  aforesaid ;  and  the  tracings  and  plans  annexed  are  the 
identical  tracings  or  plans  so  prepared  for  us  as  aforesaid." 
And  further,  in  par.  12,  Dr.  Jenkins  states  that  the  plans, 
&c.,  were  ready  for  the  Commissioners  within  two  or 
three  days  after  the  twentieth  November,  1875,  and  he 
proceeds  to  state  further  that  Mr.  McLean's  allegation  to 
the  effect  that  ^^these  plans  and  the  description  were 
prepared  at  some  time  subsequently,  an<i  as  the  result  of 
a  judgment  given  by  the  Court  in  u  case  of  Charlotte 
A.  Sulivan,  on  the  ninth  day  of  January  last,  is  utterly 
without  foundation.''  Now,  as  it  appears  to  me,  Mr. 
McLean's  allegation  that  any  award  made  on  or  about  the 
29th  of  November  was  afterwards  matorinlly  altered  and 
amended  in  form  and  substance,  and  more  especially  his 
Allegation  that  the  award  now  bearing  date  the  29th 
November,  1875,  was  not  executed  until  the  9th  March 
following,  have  not,  by  any  means,  been  contradicted 
either  by  Judge  Wilmot  or  Dr.  Jenkins.  Mr.  Halihurton 
may  have  been  consulted  all  along  up  to  the  29th 
November  as  to  the  contents  and  particulars  of  whatever 
award  was  signed  at  that  time ;  but  not  consulted  or  even 
recognized  with  regard  to  any  alterations  in,  annexures  or 
additions  to  the  awards  signed  on  the  9th  March,  if  such 
award  there  was,  and  this  we  are  left  to  believe,  because, 
as  I  have  just  observed,  the  fact  is  not  contradicted  either 
by  Judge  Wilmot  or  Dr.  Jenkins.  It  is  true,  Judge 
Wilmot  in  his  affidavit  (par.  10)  states  that,  as  Commis- 
sioners, they  had  with  them  on  the  mainland — whither 
they  repaired  from  Charlottetown  for  the  purpose  of 
making  up  their  award  during  their  consultations  in  this 
case — all  the  papers  and  documents  connected  therewith 
necessary  to  enable  them  to  make  their  award,  including 
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the  identical  schedules  and  plans  ^'now  attached  to  the 
award  filed  with  the  Prothonotary,  to  which  all  had  access 
when  necessary  during  the  progress  of  their  consultations ;" 
and  further,  in  par.  18,  states  'Hhat  Dr.  Jenkins  and 
myself  afterwards  (he  does  not  give  the  date)  executed 
the  Award  in  its  present  form  and  shape,  without  any 
deviation  from  the  decision  so  previously  come  to  by  the 
three  arbitrators,  and  annexed  thereto  (not  saying  when) 
the  identical  plans  and  schedules  which  had  been  before  us 
in  our  deliberations  and  discussions,"  &c. 

This  may  be  perfectly  true,  and  there  may  he  a  strict 
adherence  to  the  decision  contained  in  the  award  previously 
come  to  by  the  three  arbitrators,  when  Judge  Wilmot  and 
Dr.  Jeukins  finally  signed  the  award  now  on  file  ;  and  yet 
this  is  not  inconsistent  with  the  fact  that  the  award  on  file 
18  not  identically  in  substance  the  same  as  when  signed  by 
thor^e  Commissioners,  on  or  about  the  29th  November. 

In  par.  8  of  his  affidavit  Judge  Wilmot  states  that  oh 
the  20th  November  he  was  obliged  to  return  to  the  main- 
land. He  does  not  either  state,  or  leave  it  to  be  inferred, 
that  any  award  in  this  case  was  signed  before  his  departure  ; 
and  in  paragraphs  13  and  14  he  states  that  a  short  form  of 
award,  entitled  in  the  name  of  Emanuel  McEachen,  was 
filled  up  and  on  the  29th  November,  signed  by  himself 
and  Mr.  Haliburton,  and,  to  the  best  of  his  recollection, 
by  Dr.  Jenkins,  and  that  on  the  first  day  of  December 
following,  Mr.  Haliburton  came  to  him  while  both  were 
in  Halifax,  Nova  Scotia,  and  proposed  to  have  his  name 
struck  off  this  award,  alleging  that  he  had  made  a  great 
mistake  in  joining  in  it.  To  this  proposition,  that  he. 
Judge  Wilmot,  at  first  answered  that  he  could  not  allow 
anything  of  the  kind;  but  ultimately,  upon  the  entreaties 
of  Mr.  Haliburton,  that  he,  Judge  Wilmot,  reluctantly 
consented  to  do  so,  and  the  award  so  signed  by  the  three 
Commissioners  was  destroyed. 

From  the  solicitude  evinced  by  Mr.* Haliburton  to  with- 
draw his  name  from  this  award,  and  the  resolution  which, 
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for  some  time  Judge  Wilmot  entertained  to  retain  it  there, 
both  these  gentlemen  seemed  to  have  been  of  opinion  that 
the  award  would  be  of  some  material  effect  if  left  to  its 
operation.  Hence,  arises  the  question,  whether  or  not 
upon  the  execution  of  this  award  by  all  three  Commis- 
sioners, even  although  it  was  entitled  in  the  name  of 
Emanuel  McEachen,  the  late  Land  Commissioner, 
instead  of  Francis  Kelly,  the  present  one,  the  Commis- 
sioners' powers  were  not  executed,  and  they  were  not 
fundi  officio;  and  whether  by  the  destruction  of  the 
document  without  the  assent  of  Dr.  Jenkins,  such  an  act 
would  not  come  within  the  pale  of  malversation,  according 
to  its  legal  definition,  as  applied  to  the  act  of  arbitrators. 
Irvine  v.  Elnon  (1),  and  Ward  v.  Dean  (2),  and  other 
cases  cited  in  Russ.  on  Awards,  128  (Ed.  1870),  appear 
full}'  applicable  to  this  case. 

The  Counsel  for  the  Land  Commissioner,  on  this  point 
of  the  case,  cited  the  much  later  case  of  Mordue  v.  Palmer^ 
(3)  but  the  decision  of  the  Vice  Chancellor  in  this  case 
has  been  since  overruled  by  the  Lords  Justices  in  Chancery, 
1870,  leaving  the  old  cases  just  mentioned  in  force  as  they 
previously  stood.  In  using  the  term  ''malversation"  in 
reference  to  the  act  of  Judge  Wilmot  and  Mr.  Haliburton 
destroying  the  first  award,  I  do  so  in  the  sense  of  its  legal 
import,  as  applied  to  the  act  of  arbitrators.  In  the 
Malmeahury  Railway  Company  v.  Budd  (4)  :  In  an  action 
brought  by  the  Company  in  respect  of  a  land  claim,  which 
was  to  be  decided  by  arbitration,  it  turned  out  that  ond  of 
these  arbitrators  had  lent  a  considerable  sum  of  money  to 
the  defendant  and  his  partner,  and  the  Company  alleging 
that  this  might  be  supposed  to  give  him  an  interest  in 
making  an  award  in  the  defendant's  favor,  applied  to  the 
Court  of  Chancery  for  an  injunction  restraining  the 
arbitrator  from  acting.  The  arbitrator,  by  his  counsel  at 
the  bar,  where  all  imputation  against  him  was  disclaimed, 

(1)  8  East.  54.  (3)    40  L.  J.  Ch.  8 :  S.  C.  6  L.  R.  Ch.  22. 

(2)  3  B.  &  Ad.  234.  (4)    2  Ch.  D.  113. 
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^  ^^essed  his  willingness  to  retire.     The  Court  appointed 

u  ^^her  arbitrator  in  his  place,  declaring  in  its  order  that 

^v>5^    ^as  no  imputation  whatever  on  the  honor  of  the 

Q^  *^^"^tor ;  but  he  expressing  his  willingness  to  retire,  the 

%li     ^t:     thought  it  desirable   that  he   should  do   so,    and 

^^^^^<1  him  all  costs  that  he  was  put  to ;  and,  in  his  judg- 

^^     ^>   the  Master  of  the  Bolls  remarked,  *'that  there  was, 

?V^^Oubt,   a  jurisdiction  in    the  Court  to  set  aside   an 

\    x^  ^    on  the  ground  of  corruption  in  the  arbitrator,  but 

\^  v.  ^^uption  was  proved  beforehand,  so  that  the  arbitrator 

^^^t  to  sit,  it  appears  to  me  that  by  analogy  to  the  writ 

Q\  pYuhibition  which  goes  to  inferior  Courts,  to  prevent  a 

jadge  who  is  incompetent  to  decide,  from  deciding  the 

case,  there  must  be  a  similar  jurisdiction  to  prevent  the 

throwing  away  of  the  expense  and  trouble,  to  say  nothing 

of  the  delay  involved  in  going  on  with  an  arbitration  before 

an  arbitrator  who  has  no   power  of  deciding  the  case. 

Now,  in  the  present  case,  I  by  no  means  adopt  the  term 

*' malversation,"  as  any   imputation  on   the  conduct  of 

Judge  Wilmot  or  his  associate  commissioner,  Mr.  Hali- 

burton :  on  the  contrary,  I  believe  that  in  destroying  the 

first  award   they  did   so   without  due,  or  perhaps   any 

reflection  at  the  moment,  on  the  legal  consequence  of  their 

act,  and  with  the  most  honorable  motives  towards  attaining 

the  ends  of  justice.     They  both,  doubtless,  thought  that 

the  second  award  would  be  perfectly  valid  and  binding ; 

but,  in  this,  their  act  and  intentions  have,  in  my  opinion, 

unfortunately,  miscarried. 

In   the    case,    therefore,    of   Regina    v.    Cheltenham 

Cammissianers  (1),  under  the  statute  1  &  2,  Geo.  4,  cap. 

121,  certain  commissioners  were  empowered  to  levy  rates, 

giving  to  parties  agrieved  an  appeal  to  the  quarter  sessions, 

whose  order  was  to  be  final,  and  no  order,  rate,  &c.,  was 

to  be  removed  by  certiorari.     Upon  hearing  an  appeal, 

nineteen    magistrates    presided   at  the   sessions.     On  a 

question  of  the  admission  of  certain  evidence,  eleven   of 

(1)    1Q.B.467. 
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this  nambcr,  against  the  remainiDg  eight,  admitted  the 
evidence,  and  of  the  eleven,  three  were  partners  in  a 
company  to  which  l)elonged  certain  premises  assessed  to 
the  rate.  This  decision  of  the  sessions  was  brought  up  by 
certiorari^  and  the  order  of  sessions,  on  argument,  was 
quashed  by  the  Court  of  Queen's  Bench ;  and  upon  the 
question,  Lord  Denmau,  Ch.  J.  expressed  himself  as 
follows  : — **We  have  no  doubt  of  our  having  authority  to 
declare  proceedings  void  when  there  has  been  malversa- 
tion— that  point  ought  not  to  be  open  to  doubt,  A 
statutory  clause  taking  away  certiorari^  must  be  understood 
to  assume  that  an  order  has  been  made  by  the  proper 
authority ;  but  that  is  not  a  proper  authority  which  is 
exercised  where  there  is  malversation.  Patterson,  J.,  on 
the  same  point,  stated  as  follows :  <*The  certiorari  is  not 
taken  away  in  cases  where  the  decision  itself  is  impeached 
as  being  invalid  on  the  ground  of  malversation.  Many 
attempts  have  lately  been  made,  indeed  there  is  a 
perpetual  endeavour  to  get  rid  of  clauses  which  take  away 
certiorari^  by  impugning  the  jurisdiction ;  such  attempts 
we  ought  carefully  to  watch,  otherwise  the  clauses  would 
be  rendered  nugatory;  but  here,  the  charge  being 
malversation,  the  certiorari  is  not  taken  away.** 

With  respect  to  the  charge  of  alteration  of  the  award, 
as  alleged  in  McLean*s  affidavit,  (here  the  learned  C  bief 
Justice  read  par.  4  from  McLean's  affidavit,  and  paragraphs 
10  and  18  of  Judge  Wilmofs). 

That  it  therefore  appears  that  the  present  award  was 
signed  by  Judge  Wilmot  and  Dr.  Jenkins  after  Mr. 
Commissioner  Haliburton  had  taken  leave  and  left  Halifax, 
which  he  did  in  the  month  of  December ;  and  the  identical 
plans  and  schedules  which  had  been  before  them  (Dr. 
Jenkins  and  Judge  Wilmot)  in  their  deliberations  and 
discussions  were  by  them  annexed  to  the  said  award,  but 
the  particular  time  when  these  documents  were  so  annexed 
is  not  stated  either  by  Judge  Wilmot  or  Dr.  Jenkins, 
while  McLean,  in  his  affidavit,  states  that  the  description 
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of  the  land  contained  in  the  award,  and  all  these  plans 
and  schedules,  were  added  and  annexed  to  the  award 
some  months  after  the  award  was  signed,  without  any 
consultation  or  communication  with  the  said  arbitrator, 
Robert  G.  Haliburton,  Esq.,  and  without  his  knowledge 
and  approbation,  and  this  was  done  after  the  said  award 
was  first  made  and  executed  by  the  said  two  arbitrators  in 
this  Island ;  and  that  afterwards,  namely,  in  or  about  the 
month  of  March  in  the  year  1876,  the  said  two  arbitrators 
who  executed  the  award  met  in  Nova  Scotia  or  New 
Brunswick,  and  there,  in  the  absence  of  the  third 
arbitrator,  Robert  G.  Haliburton,  and  without  his 
knowledge  and  consent,  made  and  executed  an  award,  a 
copy  of  which  is  annexed  to  his  (McLean's)  affidavit. 
Dr.  Jenkins,  it  is  true,  in  his  affidavit,  par.  11,  states  that 
they  caused  copies  or  tracings  of  the  plans  to  be  prepared 
for  the  purpose  of  annexing  the  same  to  their  award  when 
made,  and  also  a  description  of  the  lands  referring  to  the 
said  plans  to  be  incorporated  in  tlieir  award,  but  as  to  the 
particular  time  this  dctscription  was  so  incorporated,  in 
the  award,  he  is  silent;  and  whether  after  it  was  so 
incorporated,  and  after  the  plans  were  so  annexed,  the 
award  with  these  additions,  was  submitted  to  Mr. 
Haliburton,  he  does  not  say.  Are  we  not,  therefore, 
bound  to  conclude,  that  Mr.  Haliburton  never  saw  the 
present  award,  with  the  additicms  and  annexures  here 
mentioned,  embodied  and  attached?  and  if  so,  should  not 
these  alterations  have  been  submitted  to  him  before  the 
award  was  finally  concluded,  and  not  having  been  so,  are 
they  not  of  that  materiality  or  character  which,  according 
to  the  authorities  cited,  renders  the  award  void,  if  not 
already  rendered  void,  on  the  third  ground  mentioned  in 
the  rule,  and  which  I  shall  presently  proceed  to  notice. 

In  the  great  If.   W.  Railway  Co.  v.  Clarence  Railtoay 
Co.    (1),   cited    by  Mr.   Davies,   from    the  epitome  in 
Russ.  on  Awards,  129,  to  show  that  under  a  statute  an 
(1)    1  Coll.  Ch.  C.  507. 
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• 

arbitrator  may  sometimes  make  a  second  award  if  the  first 
be  invalid.  I  have  not  had  an  opportunity  of  seeing  the 
full  report  of  this  case,  the  book  not  being  within  my 
reach,  but  it  appears  to  be  a  case  where  an  engineer  was 
appointed  an  arbitrator  to  settle  the  plan  of  a  bridge 
which  one  Railway  Company  was  authorized  to  put  across 
the  Railway  of  another  Company.  The  engineer  awarded 
the  plan,  in  which  it  appears  he  exceeded  his  authority,  and 
this  being  objected  •  by  the  one  party,  the  other  party, 
without  litigation,  abandoned  the  award  so  made*  but 
consented  to  a  second  award  being  made.  The  Court  held 
the  second  award  was  as  valid  as  if  the  first  had  not  been 
made.  I  cannot  trace  this  case  as  referred  to  in  any  other 
report,  nor  can  I  understand  why,  because  an  award  being 
made  under  the  authority  of  a  statute,  a  second  award 
would  be  good  where  it  would  not  be  so,  in  ordinary 
cases,  and  feel  great  difficulty  when  endeavoring  to 
reconcile  this  case  with  the  principle  adhered  to  in  other 
decisions. 

In  Thorpe  v.  Cooper  (1)  in  a  case  on  a  Writ  of  Error 
from  the  King's  Bench  to  the  Exch.  Chamber,  Best,  C,  J., 
states  that  '*  Awards  made  under  Acts  of  Parliament  are 
governed  by  the  same  rules  as  apply  to  awards  made  on 
the  submission  of  individuals." 

In  TheQusenv.  the  Sheffield Hailioay Company  (2)  where 

the  privative  clause  prevailed  against  an  application  for 

the  writ  of  certiorari.     The  proceedings  in  this  case  were 

not  all  in  pursuance  of  the  Act,  but  they  were  not  so  to 

such  an  extent  as  to  warrant  the  Court  in  issuing  the  Writ. 

The  proceedings  were  considered   a  deviation   from   the 

requisitions  of  the  Act,  a  mere  irregularity  and  not  an 

excess   of  jurisdiction,    and    were    taken    bona  fide  in 

pursuance  of  the  powers  of  the  Act.     And  in  the  case  of 

The  Queen  v.  The  Lancaster  and  Preston  June.  JR.   Co. 

(3)  the  proceedings  were  held  to  be  within  the  jurisdiction 

of  the  Act,  and  the  certiorari  was  refused.  - 

(1)    6  BiDg.  116.  (2)    11  Ad.  &  E  194. 

(3)    6Q.  B.  759. 


KBLLT   y.    MACDONALD.  185 

The  third  ground  mentioned  in  the  rule  includes  one 
objection  somewhat  novel  in  its  character,  and  by  no 
means  unimportant  in  principle,  that  of  the  alleged 
execution  of  the  award  outside  the  limits  of  this  Province 
and  beyond  the  jurisdiction  of  its  Courts.  In  looking  at 
the  facts  on  this  head,  we  find  it  stated  in  the  affidavit 
of  Mr.  McLean,  par.  4,  as  follows,  viz :  *'  As  I  am 
informed  and  verily  believe,  the  said  arbitrator,  Lemuel 
Allan  Wilmot,  being  then  absent  from  this  Island  in  Nova 
Scotia  or  New  Brunswick,  on  or  about  the  month  of 
March  last  past,  the  said  two  arbitrators  who  executed  the 
award  met  in  Nova  Scotia  or  New  Brunswick,  and  then, 
in  the  absence  of  the  third  arbitrator,  Robert  G. 
Haliburton,  and  without  his  knowledge  and  consent, 
made  and  executed  an  award,  a  copy  of  which  is  hereunto 
annexed  marked  (A.)** 

And  in  the  affidavit  of  Judge  Wilmot,  in  paragraphs  8, 
9,  13  and  14,  it  is  stated  as  follows  :—«<  That  the  Court 
of  the  said  Land  Commission  continued  its  sittings  in 
Charlottetown  until  the  20th  day  of  November  last,  when, 
to  avoid  being  frozen  up  for  the  winter,  I  was  obliged  to 
return  to  the  main  land.  That  Dr.  Jenkins  and  the  said 
R.  G.  Haliburton  followed  me  there  a  few  days  afterwards 
for  the  pui-pose  of  inaking  up  an  award  in  this  and  other 
cases.  That  eventually,  on  the  evening  of  the  29th 
November,  Dr.  Jenkins  consented  to  agree  to  the  sum  of 
$34,000,  proposed  by  me  upon  condition  that  the  said  R. 
G.  Haliburton  would  also  join.  That  thereupon  the  said 
R.  G.  Haliburton  distinctly  agreed  thereto,  and  a  short 
form  of  award  entitled  in  the  name  of  Emanuel  McEachen, 
which  had  been  prepared  by  the  Clerk  of  the  Commission, 
was  filled  up  and  signed  by  myself  and  the  said  R.  G. 
Haliburton,  and  to  the  best  of  my  recollection,  by  Dr. 
Jenkins. 

From  the  foregoing,  and  what  is  further  stated  in  par. 
14  of  Judge   Wilmot's   affidavit,  and  in  par   12  of  Dr. 
Jenkin's  affidavit,  there  can  be  no  doubt  that  whatever 
24 
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award  or  awards  were  made  in  this  case,  they  were  signed 
in  the  Province  of  Nova  Scotia  and  beyond  the  limits  of 
this  Island.  Hence  then,  the  question,  was  such  act 
within  the  jurisdiction  of  the  Commissioners,  and  is  an 
award  so  made,  valid?  Judge  Wilmot,  in  par.  9  of  his 
affidavit  states  that  the  other  two  Commissioners  '^followed 
me  there,  to  the  main  land,  a  few  days  afterwards, 
after  the  20th  Nov.,  for  the  purpose  of  making  up  our 
awards  in  this  and  the  other  cases  ;*'  and  in  par.  12  be  also 
states  that  <<  although  the  matter  was  before  us  several 
days,  still,*up  to  the  said  29th  day  of  November  we  could 
not  induce  the  said  Robert  O.  Haliburton  to  name  or  state 
any  amount  whatever  which  ho  was  willing  to  agree  to,'* 
thus  the  substantial  finding  of  the  award  was  discussed  on 
the  main  land.  Now,  by  the  14th  section  of  the  *'  Land 
Purchase  Act,  1875,"  it  is  enacted  that  the  Commissioners 
shall  <*  publish  a  notice  in  the  Royal  GhaeUe  newspaper 
of  this  Province,  of  a  day  and  place  in  Charlottetown, 
when  and  where  they  shall  hear  and  consider  the  matters 
referred  to  them,"  &c*  In  this  case  the  Court  of  Com- 
missioners or  Arbitrators^  Court  is  clearly  one  of  inferior 
jurisdiction,  limited  to  a  certain  class  of  persons,  a  certain 
class  of  subjects,  and  to  a  certain  locality.  Where  then 
do  we  find  the  power  which  enables  them  to  hold  their 
Court  partly  in  this  Province  and  partly  in  amother, 
beyond  their  jurisdiction?  It  is  true  the  Court  has 
formally  sat  and  heard  all  the  witnesses  at  Charlottetown, 
and  there  exercised  the  main  part  of  its  function!^,  but,  it 
adjourned,  though  not  formally,  yet  in  point  of  fact,  to 
another  Province,  and  there  continued  the  discussion  of 
the  case  until  an  award  was  there  made.  If  it  has  power 
to  do  this,  I  do  not  see  why  it  might  not  adjourn  to  another 
Province  at  a  much  earlier  stage  of  the  proceedings,  and 
sit  there  for  many  days  discussing  the  merits  of  the  case, 
and  found  their  award  upon  some  extremely  erroneoas 
principle,  which  might  never  come  to  the  knowledge  of 
the  parties  concerned,  or  at  least  not  for  many  weeks  or 
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months  after  the  filing  of  their  award,  and  thus  prevent  the 
Superior  Courts  of  this  Province  from  exercising  control 
over  the  acts  of  the  Commissioners  at  a  time  when  a  vast 
amount  of  injustice  might  be  otherwise  avoided.  Suppos- 
ing that  the  arbitrators,  after  having  proceeded  to  another 
Province  met,  and  were  still  discussing  the  merits  of  the 
subject  before  them,  and  it  transpired  from  their  delibera- 
tions, that  they  were  going  either  to  increase  or  reduce 
their  award  in  a  very  material  sum  in  consequence  of  an 
erroneous  view  of  the  case  where  title  was  involved,  or 
owing  to  one  of  themselves  possessing  an  interest  in  the 
subject  matter  of  the  suit ;  or  from  some  other  cause  of  a 
like  nature  easily  to  be  imagined,  such  as  would  call  for 
the  restraint  of  an  injunction  from  Chancery,  (and  the 
case  of  Heginav.  Cheltenham  Commissioners ,  (1)  which 
I  have  before  referred  to,  gives  such  an  instance),  how 
could  their  proceedings  be  arrested  when  the  process  of 
the  injunction  of  the  Court  of  this  Province  could  not 
extend  to  another  Province?  Yet  the  arbitrators  might 
proceed  to  make  an  award  which  would  create  delay  and 
immense  expense  and  inconvenience  to  have  it  reversed  or 
set  aside. 

In  O'Loghlen  Ex  parte  (2),  Sir  G.  Mellish,  L.  J., 
states  that  ^* where  an  Act  establishes  a  court  for  a 
particular  part  of  the  United  Kingdom,  the  true 
construction  of  it  is,  that  everything  which  is  to  be  done 
under  the  authority  of  the  court,  is  to  be  done  within  the 
jurisdiction  of  the  court,  unless  the  Act,  either  in  express 
terms,  or  by  necessary  implication,  says  that  it  may  he 
done  out  of  the  jurisdiction." 

Kite  A  Lanes  case  (3)  shows  that  where  jurisdiction 
is  conferred  on  Justices  of  the  Peace  by  statute,  their 
judicial  acts  are  confined  strictly  to  the  limits  of  the 
jurisdiction  prescribed.     In  Dalton  C.  25,  in  treating  on 

(1)  1  Q.  B.  467. 

(2)  40L.  T.Bk.28;S.  C.  6L.B.       (3)    1  B.  &  C.  101. 

Vh  406. 
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the  jarisdiction  of  magistrates,  it  is  laid  down  to  be  clear 
*'  that  any  coercive  or  judicial  act,  performed  by 
magistrates  would  be  altogether  void,  unless  done  within 
the  County.'* 

Upon  the  question  then,  of  jurisdiction,  can  such  a 
principle  be  sustained  as  the  self-constituted  power  here 
attempted  to  be  supported  of  the  arbitrators  extending 
their  jurisdiction  to  another  Province. 

The  Counsel  for  the  Commissioner  of  Public  Lands 
rely  on  the  45th  section  of  the  '^Land  Purchase  Act, 
1815/*  which  declares  that  *'no  award  made,  &c.,  shall  be 
held  or  deemed  to  be  invalid  or  void,  for  any  reason, 
defect  or  informality  whatsoever,"  &c;  and  which,  after 
the  period  of  thirty  days  after  the  publication  of  the 
award,  excludes  the  power  of  the  Supreme  Court  or  any 
other  legal  tribunal,  ftt>m  interfering  with  the  award  of 
the  .Commissioners.  The  privative  language  of  this  section 
is,  doubtless,  very  strong,  but  we  are  now  considering  the 
question  of  jurisdiction,  and  are  to  decide  whether,  in 
making  the  award  in  question,  the  Commissioners  have 
acted  within  or  beyond  their  jurisdiction,  or  in  fact  without 
any  jurisdiction,  in  the  performance  of  their  judicial  duties. 

In  the  Notes  to  Greps  v.  Durden^  et.  al  (1),  various 
cases  are  collected,  shewing  when,  notwithstanding  the 
privative  clause  in  a  statute,  the  writ  of  certiorari  is  not 
taken  away  where  there  is  a  want  of  jurisdiction. 

In  The  King  v.  the  Justices  of  the  West  Riding  of  York- 
shire  (2)  certain  statutes  provided  that  the  Quarter 
Sessions,  by  a  jury  to  be  summoned,  should  assess  the 
value  of  land  when  the  owners  could  not  agree  with  the 
Company,  and  the  Acts  contained  a  privative  clause, 
much  in  substance  and  effect  like  the  45th  section  of  the  Act 
in  question  here.  The  jury  in  that  case  assessed  the  value 
of  the  land  at  the  sum  of  £6,  the  present  damages  at 
nothing ;  but  they  set  out  a  separate  item  of  £2800  for 
future  damages.  Exception  was  taken  to  their  yerdict 
(1)    1  Sm.  L.  C.  666.  (2)    1  Ad.  &  E.  693. 
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against  this  item  :  The  counsel  iu  opposition,  in  answering 
the  exception,  stated  that  '4f  the  Sessions  have  not 
exceeded  their  jurisdiction,  this  Court  (the  Q.  B.)  cannot 
interfere."  The  Court,  in  that  case,  did  refuse  to  inter- 
fere, by  reason  of  the  privative  clause,  but  there  the 
objection  was  manifest  on  the  face  of  the  verdict,  and  Lord 
Denman,  Ch.  J.,  in  giving  his  decision,  remarked  as 
follows:  '* Assuming  it  (the  objected  item  of  future 
damages)  to  be  unwarranted  by  the  Statute,  the  verdict, 
so  far,  will  be  a  nullity,  and  will  produce  no  consequence ; 
it  will  be  like  a  warrant  void  for  want  of  jurisdiction.''  And 
Taunton,  J.,  also  states  as  follows :  <'as  to  the  objection 
taken  to  the  entry  made  at  Sessions  (the  allowance  of  the 
same  item) ,  if  there  is  a  vice  in  the  proceedings,  it  appears 
on  the  face  of  them,  and  may  be  taken  advantage  of 
hereafter  if  an  attempt  is  made  to  enforce  the  full  com- 
pensation." 

Here,  however,  the  case  is  different,  the  excess,  or  want 
of  jurisdiction  complained  of  does  not  appear  on  the  face 
of  the  award,  for  although,  as  I  must  conclude,  made  and 
signed  in  another  Province,  it  is  expressed  to  be  made  and 
signed  within  this  Island. 

In  Regina  tJ.  Lancaster  <&  Preston  JR.  Oo.  (1),  where, 
in  the  Statute  giving  jurisdiction,  the  certiorari  is  taken 
away,  and  was  refused  by  the  Court,  it  was  not  denied  in 
argument  that  the  proceedings  showed  on  their  face  a 
defect  of  jurisdiction,  and  Lord  Denman,  Ch.  J.,  in  giving 
judgment,  also  remarked  that  '*if  the  proceedings  show  on 
their  face  a  defect  of  jurisdiction,  a  certiorari  is  not 
wanted." 

In  Re  Charles  Penny  and  the  South-Eastem  Railway 
Company^  (2),  Regina  v.  Justices  ofSt.Albyns  (3),  The 
King  v.  The  Justices  of  the  West  Riding  of  Yorkshire^ 
(4),  The  King  V.  The  Justices  of  Somersetshire  (5),  the 

(1)  6  Q.  B.  759.  (4)    5  T.  R  629. 

(2)  26  L.  J.  Q.  B.  225.  (6)    5  B.  &  C.  816. 
(8)    22  L.  J.  M.  C.  142. 
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writ  of  certiorari  was  taken  away  by  the  Statutes  upon 
which  the  eases  severally  arose,  and  yet  the  Court  of 
Queen's  Bench,  upon  full  argument  in  all  of  these  cases, 
granted  a  rule  absolute  for  the  allowance  of  such  writ,  in 
the  first  case,  because  there  was  an  excess  of  jurisdiction, 
and  in  the  other  three  cases  because  the  tribunals  acted 
without  jurisdiction. 

In  South  Wales  Railway  Company  v.  Richards  (1), 
Coleridge,  J.,  in  giving  the  judgment  of  the  Court,  states 
as  follows  :  '^The  rule,  therefore,  cannot  be  made  absolute 
unless  it  distinctly  appears  that  in  the  proceedings  the 
sheriff  and  jury  have  taken  upon  themselves  to  decide  in 
a  matter  over  which  they  have  no  jurisdiction.  .  Where 
that  is  made  out,  the  statutory  prohibition  does  not  apply, 
and  the  inherent  jurisdiction  of  this  Court  is  unrestrained ; 
nor  need  the  excess  of  jurisdiction  in  the  Court  below 
appear  in  every  part  of  its  proceedings,  for  it  cannot  give 
validity  to  one  act  in  itself  beyond  the  power  of  the 
Court,  that  it  has  at  the  same  time  done  another  which  it 
was  competent  to  do." 

With  respect  to  the  fourth  ground  :  This,  according  to 
its  heading  in  the  rule  nisi^  will  depend  on  what  appears 
on  the  face  of  the  award,  including  as  part  thereof,  the 
plan  No.  2,  annexed,  and  referred  to.  Considering  this 
objection  within  its  own  limits,  irrespective  of  its  effects 
or  grounds  Nos.  1  &  2,  the  plan  No.  2,  annexed  to  the 
award,  conveys  to  the  eye  a  certain  tract  of  land  by 
visible  boundaries  therein  defined  and  expressed.  This 
Court  therefore  would  be  precluded  from  reviewing  the 
materials  upon  which  the  arbitrators  made  up  their  award, 
if  made  in  all  other  respects  within  their  legitimate 
jurisdiction. 

The  fifth  ground  mentioned  in  the  rule  involves  in   a 
great  measure  the  fourth  ground.     It  appears  to  be,  first, 
a  disputed  fact,  looking  at  the  afiidavits,  whether  the 
(1)    18  L.  J.  Q,  B.  310 
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Ij    **^f  ai.tor8  did;  or  did  not  in  their  adjudication  adopt  the 

•jj^  ^tiB  by  the  Commissioners  of  Boundary  Lines,  between 

Jt  ^^ehips  Nos.  48  and  36.     According  to  the  affidavit  of 

t^  ^  llaliburton,this  line  must  have  been  adopted,  because 

\^J^^te8  that  the  lands  outside  thereof,  a  tract  of  about 

v^ry  acres,  were  excluded  from  the  consideration  of  the 

\v  ^^^ators ;  while  Judge  Wilmot,  in  his  affidavit  states 

\w  ^  this  tract  of  land  was  not  excluded  ;  and  Dr.  Jenkins, 

^18  affidavit,  testifies  to  the  same  purpose,  and  that  he 

bldde  a  fair  allowance  for  the  said   tract   in   the   amount 

awarded  Mr.  McDonald  in  this  case,  while  upon  reference 

to  the  authorized  report  of  the  Arbitrators'  Court,  at  page 

438,  we  find  the  following  entry,  viz : 

The  Court — **It  is  the  ruling  of  the  Court,  that  we  will 
take  the  Commissioners  line  of  1860,  as  the  boundary  of 
Lots  36  and  48." 

Mr.  Theophilus  DesBrisay ,  the  claimant  of  this  excluded 
tract,  so  alleged  to  have  been  awarded  to  the  proprietor  in 
this  case,  was  no  party  to  this  arbitration,  and  if  he  were 
previously  entitled  to  this  land,  the  award  of  the  Com- 
missioners in  this  case  could  not  divest  him  of  his  estate 
therein,  under  which  circumstances  it  becomes  questionable 
whether  his  title  or  interest  could,  in  any  manner,  be 
affected  by  the  judgment  of  his  relative  Dr.  Jenkins,  in 
case  this  Commissioner  possessed  any  improper  bias  in  his 
mind. 

The  Queen  v.  Meyer  (1 ) .  From  this  and  other  cases 
on  the  same  point,  cited  at  the  Bar,  it  is  very  clear  that 
where  there  are  grounds  for  the  existence  of  bias  on  the 
part  of  a  judge,  his  taking  part  in  the  adjudication  would 
render  invalid  the  judgment  without  regard  to  the  side  on 
which  his  judgment  may  have  been  given ;  but  on  this 
grouud  of  the  rule,  I  shall  give  no  opinion  as  to  whether 
the  interest  of  Mr.  DesBrisay  is  of  such  quality  as  would 
render  the  judgment  in  which  his  relative  Dr.  Jenkins 

(1)    1  Q.  B.  D.  173. 
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joined,  void  or  not — my  decision  on  other  grounds  of  the 
rule  extending  to  the  whole  case. 

The  rule  for  setting  aside  the  award  must  be  made 
absolute,  with  costs:  and  further,  the  order  restraining 
the  public  trustee  from  conveying  the  land  in  question 
must  be  made  perpetual. 

Peters,  J. — This  is  an  application  to  set  aside  an 
^wardmadeby  the  Commissioners  appointed  under  the 
Compulsory  Land  Act  of  1875. 

From  the  affidavits  and  facts  stated  in  the  printed 
Report  of  the  proceedings,  from  page  380  to  450,  which 
forms  part  of  the  case  before  us,  it  appears  that  on  the 
16th  of  October,  1876,  the  hearing  of  this  case  was  com- 
menced before  the  Commissioners  at  Charlottetown,  and 
terminated  on  the  22nd.  That  on  the  20th  of  November 
following,  Judge  Wilmot,  the  Chairman  of  the  Court,  left 
the  Island  for  Halifax,  where  (as  stated  in  his  affidavit) 
he  was  followed  a  few  days  after  by  Dr.  Jenkins  and  Mr. 
Haliburton,the  two  other  Commissioners,  **  for  the  purpose 
of  making  up  their  awards  in  this  and  other  cases,'*  and 
that  there,  on  the  29th  of  November  an  award  was  made 
and  signed  by  all  three.  That  after  the  award  was  so 
signed  by  all,  on  the  1st  of  December,  at  Halifax,  Mr. 
Haliburton  informed  Judge  Wilmot  that  he  had  made  a 
great  mistake  in  signing  the  award,  and  that  he  wished 
his  name  struck  off,  which  Judge  Wilmot  at  first  refused 
to  permit,  but  to  which —as  he  states  in  the  15  par.  of  his 
affidavit — after  a  *•  prolonged  discussion,"  he  acceded, 
and  the  award  signed  by  all  three  was  then  destroyed. 
From  par.  6  of  Dr.  Jenkin's  affidavit  it  appears  that  he 
was  not  present,  and  therefore  could  not  have  consented 
to  the  award  being  destroyed,  or  that  he  ever  met  Judge 
Wilmot  again  until  the  present  award  was  signed  by 
himself  and  Judge  Wilmot,  which,  from  the  4th  par.  of 
McLean's  affidavit,  appears  to  have  been  done  in  New 
Brunswick  or  Nova  Scotia,  about  the  month  of  March 
last,  in  the  absence  of  Haliburton.     It   further  appears 
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^ht  in  1860  the  Commissioners  of  Boundary  Lines  ran  a 

W      division    line    between    Lot  35   belonging  to  the 

^^rendint  proprietor,  and  Lot  48  belonging,  in  part,  to 

^'  I>esbri8ay,  which  new  line  cuts  oflf  a  portion  of  what, 

^for«  that,  was  treated  and  let  by  the  defendant  proprietor 

^p&i*t  of  Lot  35.     It  was  contended  before  the  Commis- 

^iooei-s   that  the  defendant   proprietor's  rights  were  not 

^^tiirbed  by  this  new  line,  but  that  he  was  still  owner,  or 

^^titled  to  be  considered  as  proprietor  up  to  the  old  line. 

^^e  effect  of  holding  to  this  new  line,  would,  at  one  point,  be 

^  <i>it  off  1200  acres  from  Lot  35,  and  give  it  to  Desbrisay, 

^W  at  that  point  of  the  line  was  adjoining  proprietor. 

^  s^ball  have  to  refer  more  particularly  to  the  affidavits,  in 

^^Tisidering  the  case,  but  this  brief  statement  of  facts  is 

sufficient  to  render  the  statement  of  the  several  grounds  on 

which  this  application  is  made,  intelligible.    It  is  objected — 

1.  That  the  award  was  made  out  of  the  Island  and  is 
therefore  a  nullity. 

2.  That  on  executing  their  first  award  at  Halifax  the 
Commissioners  became  fancti  officio^  and  therefore  any 
award  made  afterwards  was  void. 

3.  That  this  award  was  made  without  consultation  with 
Haliburton. 

4.  That  it  was  not  signed  in  the  presence  of  all  the 
arbitrators. 

5.  The  defendant  contends  that  the  award  should  have 
found  a  separate  sum  in  respect  of  the  1200  acres  claimed 
by  Desbrisay. 

6.  That  the  Commissioners  improperly  and  in  excess 
of  their  jurisdiction  received  evidence  of  the  tenants'  right 
under  the  Tenants'  Compensation  Act  of  1872. 

7.  That  Desbrisay  being  a  cousin  of  Dr.  Jenkins,  one 
of  the  Commissioners,  he  was  disqualified  from  acting  as 
a  Judge  in  this  case. 

As  to  the  first  and  most  important  point  that  the  award 
was  made  out  of  the  Island  and  is  therefore  void. 
25 
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The  award  is  dated  Cbarlottetown,  29th  Nov.  1875,  so 
that  on  its  face  it  purports  to  have  been  made  within  the 
jurisdiction,  and  it  is  objected  by  plaintiff's  counsel  that 
the  affidavit  on  which  the  rule  was  obtained,  only  states 
that  deponent  is  informed  and  believes  that  the  award  was 
made  out  of  the  Island,  but  Peterson  v.  Ayre^  (1)  is  a 
complete  answer  to  this  objection,  where  under  a  similar 
affidavit,  on  exactly  the  same  objection  being  made,  Maule, 
J.,  says  <<  he  states  quite  enough  to  call  upon  you  for  an 
answer.*^  Does  your  affidavit  state,  the  two  arbitrators 
signed  the  award  in  the  presence  of  each  other?  and  on 
the  affidavit  being  read,  Maule,  J.,  says,  ^'  It  seems  pretty 
clear  from  the  affidavit  that  the  award  was  executed  by 
the  two  arbitrators  in  the  same  place,  but  at  different 
times,  and  in  the  presence  of  the  attesting  witness.  The 
rule  is  pointed  to  the  objection,  and  the  affidavit  does  not 
exactly  answer  it,  but  skillfully  sheers  round  it."  Now 
hear  the  affidavit  of  McLean  and  the  rule  directly  calls 
attention  to  the  point.  The  affidavits  of  the  two  Commis- 
sioners after  stating  that  an  award  was  made  at  Halifax  in 
November  and  signed  by  all  three,  which  was  torn  up, 
only  states  that  the  prasent  award  was  afterwards  drawn 
up  and  signed,  but  entirely  abstains  from  saying  whether 
it  was  made  in  the  Island  or  not,  we  must  therefore  take 
it  that  in  fact  it  \^as  not,  see  also  Roe  v.  BradshaWy  (2). 
The  general  rule  is,  that  persons  authorized  to  exercise 
judicial  functions,  must  exercise  them  within  the  limits  of 
the  place  to  which  their  authority  extends  and  they  cannot 
lawfully  do  any  judicial  act  beyond  those  limits. 

Lord  Hale  (3)  speaking  of  justices  of  the  peace  says: 
"  They  are  to  execute  their  authority  as  justices  of  the 
peace  within  the  county  for  which  they  are  justices.  He 
cannot  do  a  judicial  act  out  of  his  county,  as  take  recog- 
nizances, take  examinations,  commit  offenders,  &c.,  but 
he  may  do  a  ministerial  act,  as   examine  a  party  robbed 

(1)    15  C.  B.  724  (2)    1  L  R.  Ex.  106. 

(3)    P.  C.  Vol.  n.  51. 
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whether  he  knew  the  felons,  according  to  the  Statute 
of  27  Eliz.  C,  13.  Coke,  page  212,  213,  yet,  query,  of 
recognizances  and  examinations,  for  they  are  acts  of 
voluntary  jurisdiction,  and  therefore,  it  seems,  may  be 
done  out  of  the  county,  as  well  as  a  bishop  may  grant 
administration,  institution  or  orders,  out  of  his  diocese  ; 
but,  indeed,  imprisoning  a  person  for  not  giving  recog- 
nizance, or  committing  a  person  for  a  crime,  are  acts  of 
compulsory  jurisdiction. 

<<  If  a  man  commit  a  felony  in  the  county  of  B,  where  he 
lives,  and  goes  into  the  county  of  C,  and  is  there  taken,  a 
justice  of  the  peace  of  the  county  of  C,  may  take  his 
examination  and  information  in  the  county  of  C,  though 
the  felony  were  committed  in  the  county  of  B,  yet,  query, 
whether  upon  his  arraignment  in  the  county  of  B,  these 
examinations  can  be  given  in  evidence?  I  have  not 
allowed  them,  because,  though  he  may  commit  and 
exHmine,  and  give  an  oath  to  informers,  yea,  and  bind 
them  over  to  give  evidence  or  commit  them,  yet  that  is 
but  for  necessity  of  preserving  the  peace,  for  he  hath 
really  no  jurisdiction  in  the  case." 

In  this  last  case,  put  by  Lord  Hale,  it  will  be  observed 
that  the  justice  is  supposed  to  do  the  act  within  the  limits 
of  his  jurisdiction,  respecting  a  matter  occurring  outside 
of  it ;  but,  in  the  case  of  Heiler  v.  Hundred  de  Benhurst 
(1),  cited  by  Hale,  the  plaintiff  who  had  been  robbed  of 
£70,  made  hue  and  cry,  and  amends  not  being  made,  or 
the  robbers  taken,  he  sued  the  Hundred  under  the  statute 
of  Winton,  and  it  appeared  that  the  oath  which  the  statute 
required  to  be  taken  before  a  justice  of  the  peace  for  the 
county  where  the  offence  was  committed,  was  taken  before 
John  Saunders,  a  justice  of  the  peace  for  that  County,  at 
bis  chambers,  in  the  Temple,  out  of  the  county,  and  the 
question  was,  whether  his  examination  and  oath  were 
according  to  the  statute,  and  it  was  held  well  enough, 
being  no  point  of  jurisdiction,  and  the  direction  of  the 
(1)    Cro.  Cai-.  211. 
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statute  was  only  matter  of  description  of  the  person  before 
whom  the  examination  shall  be  taken,  which  might  as  well 
be  taken  in  any  other  place  as  in  the  county,  and 
Whitlock  afterwards  agreed,  because  it  was  not  an  act  of 
jurisdiction,  but  only  matter  of  examination  to  enable 
the  plaintiff  to  maintain  his  action  ( 1 ) . 

So  in  2  Haw.  P.  C,  53  :  **As  to  how  far  justices  of  the 
peace  for  a  county  may  act  out  of  it,  it  is  said  that  they 
have  no  coercive  power  when  out  of  the  county,  and 
therefore,  an  order  of  bastardy,  or  for  payment  of 
laborers'  wages  made  out  of  the  county,  is  not  binding." 

The  principle  to  be  drawn  from  the  authorities  seems  to 
be,  that  when  a  person  possessing  judicial  powers  departs 
from  within  the  limits  of  his  jurisdiction,  he  does  not,  in 
contemplation  of  law,  carry  his  judicial  character  along 
with  him,  but  leaves  it  behind,  and  whatever  act  of  a 
judicial  nature  he  does  while  absent,  is  considered  as  done 
in  his  private  capacity  only,  and  is  therefore  entirely  void. 
Thus,  in  PraiPa  case^  (2),  it  is  said,  that  if  a  justice  of 
the  peace  in  one  county  pursues  a  man  into  another  county 
for  a  felony  done  in  the  county  where  he  is  a  justice,  and 
takes  him  in  the  other  county,  he  is  his  prisoner  in  the 
county  where  he  takes  him,  and  there  he  ought  to  imprison 
him,  and  he  cannot  carry  him  to  the  jail  of  the  county 
where  he  committed  the  felony,  for  he  is  not  his  prisoner 
there,  for  the  pursuit  in  this  case  is  not  material,  therefore 
he  has  no  more  to  do  in  the  county  where  he  took  him 
than  a  private  person  has.** 

And  this  seems  to  be  the  view  taken  of  it  by  Mr. 
Smith,  in  his  notes  to  Creps  v.  Durden  (3.)  In  discussing 
the  question  of  allowing  evidence  of  defect  of  jurisdiction 
to  be  shewn  by  affidavit,  he  says :  ^'Possibly  the 
distinction  may  be  between  cases  in  which  the  conviction 
or  order  is  made  by  persons  who  are  admitted  to  constitute 
a   legal   court,   and    who  have    stated   facts    which,   on 

(Ij    See  2  Hale,  P.  C,  where  this     (2)    Plow.  37. 

case  is  cited.  (3)    Sm.  L.  C.  7th  Edo.  746. 
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information  being  laid,  or  a  case  coming  before  them, 
would  be  matter  to  be  proved  and  adjudicated  upon  by 
them ;  and  cases  in  which  the  objection  is  that  they  are 
not  a  court  at  all,  because  not  in  fact  magistrates,  or 
because  interested,  or  because  they  sat  out  of  the  limits  of 
their  jurisdiction,  or  for  some  other  reason,  striking  at 
their  existence  as  a  court,  so  that  the  objection  is  not  that 
the  statement  of  the  court  is  erroneous,  but  that  the 
source  of  that  statement  is  not  a  court  at  all." 

In  The  Queen  v.  Inhabitants  of  St.  Cfeorge'Sj  Blooms- 
bury  (1),  "two  justices  of  Middlesex  made  an  order  for 
binding  a  pauper  child  an  apprentice,  the  order,  in  the 
margin,  was  entitled,  "Middlesex  to  wit,**  and  concluded, 
"given  under  our  hands  and  seals,  at  the  Board  Room  of 
the  Holbom  Workhouse,  the  day  and  year  first  above 
written."  On  a  question  of  settlement,  the  case  turned  on 
the  validity  of  the  order,  and  it  was  objected  that  the  order 
was  judicial,  not  merely  ministerial,  and  therefore  the 
jurisdiction  must  appear  on  the  face  of  the  order,  and  that 
the  court  could  not  take  judicial  notice  that  the  workhouse 
was  in  the  County  of  Middlesex.  Lord  Campbell,  C.  J., 
says:  "I  give  effect  to  this  objection  with  great 
reluctance,  it  is  much  to  be  regretted  that  the  settlements 
should  depend  upon. such  niceties.  But  the  act  to  be 
done  by  the  magistrates  is  judicial,  and  it  must  be  shewn 
on  the  face  of  the  instrument  that  they  had 
authority.  We  have  the  order  before  us ;  if  we  could 
take  judicial  notice  that  the  Board  Room  is  in  the  County 
of  Middlesex,  that  would  have  met  the  objection,  but  we 
cannot  do  so,  and  I  do  not  see  how  the  objection  is  to  be 
met." 

The  award  here  is :  "we  do  hereby  award  the  sum  of 
$34,000  to  the  said  proprietor  as  the  compensation  or 
price,  to  which  he  is  and  shall  be  entitled  by  reason  of  his 
being  divested  of  his  real  estate  in  the  said  Island,  &c." 
This  is  certainly  as  much  a  judicial  act  as  the  order   of 

(4)    4  E.  &  B.  520. 
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bastardy,  or  for  payment  of  laborers  wages,  put  by 
Hawkins,  or  the  order  to  apprentice  the  pauper  child  iq 
the  last  case. 

It  is  true  that  on  the  fisMse  of  the  award  it  appears  to  be 
made  within  the  jurisdiction.  But  Bailey's  case  (1)> 
shews  thbt,  although  a  conviction  is  good  on  its  face,  as 
shewing  jurisdiction,  still  it  is  open  to  the  defendant  to 
show  by  affidavits  that  the  justice  had  no  jurisdiction. 
Besides  no  inferior  Court  can  give  itself  jurisdiction  by 
stating  as  a  fact  that  which  is  not  a  fact,  Banbury  v.  FuUer^ 
(2).  In  Chew  v.  Holroyd  (3)  Park  B  says,  "A  judge 
cannot  give  himself  jurisdiction,  by  his  decision,  if  he 
could  do  so  he  might  give  himself  jurisdiction  to  any 
extent,  and  see  the  American  note  to  this  case  by  Hare. 
And  see  Thompson  v.  Ingham  (4.)  Patterson,  J.,  says 
the  county  act  gives  no  appeal,  but  then  it  is  presumed 
the  Court  deals  only  with  matters  within  its  jurisdiction, 
'if  a  doubt  arises  as  to  that  question,  it  is  impossible  to 
contend  that  the  solution  of  that  doubt  by  the  Coui-t 
itself  is  final. '*  But  if  the  rule  of  the  common  law  respect- 
ing this  point  had  been  less  rigid  than  it  is,  I  think  the 
Act  itself  shews  that  the  Legislature  intended  that  every 
act  done  by  the  Commissioners  in  the  discharge  of  their 
duties  should  be  done  in  the  Islahd ;  the  29th  section 
provides  that  the  commissioners  shall  publish  a  notice  in 
the  Gazette,  of  the  day  and  place  in  Charlottetowu,  when 
and  where  they  will  hear  and  consider  the  matters  referred 
to  them,  under  the  provisions  of  this  Act.  This  notice 
shows  the  proprietors  when  and  where  their  case  will  be 
heard  and  considered,  and  the  direction  to  give  it,  also 
prescribes  to  the  commissioners  the  limits  within  which 
the  judicial  powers  conferred  upon  them  by  the  Statute 
are  to  be  exercised.  Webster's  definition  of  the  word 
'"consider"  is  to  fix  the  mind  on  with  a  view  to  a  careful 
examination,  to  think  with  care,  to  ponder,  to  study,  to 

(1)  3E.  &B.,606.  (3)    8  Ex.  949. 

(2)  9  Ex.  111.  (4)    14  Q.  B.  710. 
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meditate  on,  and  its  synonym  <<ponder,"  he  says,  <<means 
to  dwell  upon  with  anxious  attention,  with  a  view  to  some 
practical  result  or  decision,"  which  is  exactly  what  the 
affidavits  of  Judge  Wilmot  and  Dr.  Jenkins  say  they  went 
to  Halifax  to  do,  and  did  there  while  coming  to  an  award. 
But  it  seems  to  me  that  when  this  section  is  taken  in  con- 
nection with  the  provisions  of  the  29th  section,  *<That 
when  the  award  shall  have  been  made,  it  shall  be  pub- 
lished by  delivering  a  copy  to  the  proprietor  and  filing  the 
original  in  the  Office  of  the  Prothonotary,  &c.*'  The 
Legislature  must  be  supposed  to  use  the  word  ^^consider" 
in  the  sense  or  as  descriptive  of  that  kind  of  continuing 
judicial  consideration,  which  arbitrators,  and  persons 
performing  similar  functions  are,  as  the  authorities  I  shall 
presently  have  to  advert  to  show,  in  contemplation  of  law 
supposed  to  bestow  on  every  case,  down  to  and  until  the 
act  of  signing  is  completed.  But  if  the  act  of  signing  is 
done  in  a  foreign  country,  four  mouths  after  they  had,  by 
leaving  the  Island,  divested  themselves  of  their  judicial 
character,  how  can  their  judicial  consideration  be  supposed 
to  continue  down  to  the  time  of  signing?  when  at  that 
time  and  for  four  months  previous  they  were  out  of  the 
Island  and  therefore  were  clothed  with  no  judicial 
character  at  all. 

It  might  have  happened  that  the  commissioners  had 
agreed  on  their  award  before  leaving  the  Island  and  had 
only  signed  abroad  what  they  had  so  previously  agreed 
on,  yet,  however  absurd  it  may  appear,  that,  according  to 
the  authorities,  would  not  have  been  valid,  but  the  question 
here  does  not  arise  in  that  particular  shape,  for  Judge 
Wilmot  says  he  left  the  Island  on  the  20th  Nov.,  and 
par.  9,  'Hbat  Dr.  Jenkins  and  Mr.  Haliburton  followed 
me  in  a  few  days  afterwards  for  the  purpose  of  making  up 
our  awards  in  this  and  other  cases,'' and  par.  10,  *'that 
we  had  with  us  during  our  consultations  in  this  case  all 
the  papers  and  documents  connected  therewith,  necessary 
to  enable  us  to  make  up  our  award."      And  it  plainly 
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appears  that  they  never  cousidered  the  evidence  with  a 
view  to  coming  to  a  conclusion  as  to   what  the   award  • 
should  be,  in  this  Island  at  all,  so  that  the  provisions  of 
the  Act  in  this  respect  were  entirely  disregarded. 

Mr.  McLeod's  argument,  that  the  effect  of  the  Commis- 
sioners withdrawing  themselves  from  the  Island  to  make 
up  their  award,  was  to  deprive  the  parties  of  their  right 
to  a  writ  of  prohibition,  if  well  founded,  shews  that  the 
rule  which  compels  inferior  courts  to  perform  all  judicial 
acts  within  the  limits  of  their  jurisdiction  is  not  one  of 
mere  form,  l>ut  a  rule  of  the  highest  importance,  which 
should  be  strictly  enforced. 

Then  let  us  consider  what  the  nature  and  office  of  a 
writ  of  prohibition  is,  and  in  what  cases,  and  who  have  a 
right  to  demand  it. 

The  superior  courts  have  a  superintending  power  over 
all  inferior  courts  and  tribunals  to  restrain  them,  when 
they  act  without  or  in  excess  of  their  jurisdiction,  or 
where  they  are  guilty  of  a  denial  or  pervertion  of  right,  or 
a  refusal  to  hear  or  allow  a  valid  defence,  or  if  they  are 
proceeding  otherwise  than  as  they  are  enabled  by  Acts  of 
Parliament  which  create  their  jurisdiction  ;  and  this  power 
the  superior  courts  exercised  by  writs  of  prohibition — see 
6  Bac,  Abr.,  ''Prohibition,"  664.  If,  for  instance,  the 
defendant  found  that  the  commissioners,  in  accordance  with 
their  ruling  at  the  trial,  (proceedings  page  438)  were 
proceeding  to  determine  that  the  1200  acres  claimed  by 
Desbrisay,  as  part  of  Lot  48,  did  not  belong  to  the 
defendant,  he  could  have  obtained  a  writ  of  prohibition  to 
restrain  them,  because  they  had  no  jurisdiction  to  decide 
on  title,  and  various  other  cases  of  real  or  doubtful  legality 
might  be  suggested,  where,  at  the  moment  of  signing  their 
award,  a  writ  of  prohibition  might  be  applied  for,  to 
have  the  legality  of  what  they  were  about  to  do  deter- 
mined, without  putting  the  parties  to  the  delay  and 
expense  arising  from  a  wrong  decision.     Nor  is  this  power 
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to  prohibit  interfered  with,  or  taken  away  because  the 
parties  complaining  may  have  the  privilege  of  appeal. 

In  his  judgment,  in  Burderv.  Vdey  (1),  Lord  Denman, 
C.  J.«  says:  '*If  called  upon,  we  are  bound  to  issue  our 
writ  of  prohibition  as  soon  as  we  are  duly  informed  that 
any  court  of  inferior  jurisdiction  has  committed  such  a 
fault  as  to  found  our  authority  to  prohibit,  although  there 
may  be. a  possibility  of  correcting  it  by  appeal.  For  there 
is  no  reason  for  driving  the  subject' to  that  expensive 
process,  to  abide  the  chance  of  a  repetition  of  the  error, 
which,  if  committed,  can  at  last,  be  only  rectified  by 
prohibition,  and  may  be  so  committed  as  to  be  placed 
beyond  the  reach  even  of  that  remedy,  or  for  compelling 
him  to  submit  even  to  the  direct  inconvenience  arising 
from  that  decision  alone,  if  none  lay  beyond  them." 
And  the  same  doctrine  is  laid  down  by  Willes  J.,  in  While 
V.  Steely  (2)  who  says:  **lt  by  no  means  follows, 
that  because  the  misconstruction  of  anAct  of  Parlia- 
ment by  the  E.  C.  Court  may  be  correctedon  appeal, 
it  is  not  also  ground  for  prohibition;  for  as  observed 
in  Burder  v.  Vdey^  (1)  the  error  may  be  repeated 
in  the  superior  court,  as  has  indeed,  already  been 
done  in  the  case  now  under  consideration,  and  the 
proceedings  may  there  go  on  to  final  judgment,  and,  being 
regular  on  the  face  of  them,  the  power  to  prohibit  may 
be  lost." 

But  the  whole  doctrine  relating  to  prohibition  is  so  fully 
laid  down  in  ther  elaborate  judgment  delivered  by  Willes 
J.,  and  adopted  by  the  House  of  Lords,  in  The  Mayor  of 
London  v.  Oox^  (3)  that  it  is  unnecessary  to  cite  further 
authorities  on  the  subject. 

But  the  right  to  the  protection  of  this  court  by  prohibi- 
tion is  not  confined  to  the  parties  to  the  suit ;  a  stranger  in 
any  way  interested  in  the  result,  may  invoke  its  protection. 

(1)  12  Ad.  &  E.  223 ;  affirmed  12 

Ad  &  E.  265.  (3)    2  L.  R.,  H.  L.  239. 

(2)  12  C.  B.,N.  S.,383. 
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Suppose,  for  instance,  that  evidence  to  raise  the  question 
being  given,  the  Commissioners  under  a  mistaken  idea  of 
the  law,  refused  to  consider  or  determine,  whether  a  num- 
ber of  squatters,  or  persons  in  possession,  held  adversely  or 
not ;  in  that  case  any  person  claiming  to  hold  adversely, 
and  probably  every  tenant  on  the  estate,  might  apply  for 
a  prohibition  to  restrain  them  from  making  their  award, 
until  they  considered  that  question,  or  perhaps  to  have  a 
mandamus  to  compel  them  to  decide  it,  and  so  would  the 
proprietor,  if — no  evidence  of  adverse  holding  being  given 
— they  were  proceeding  to  decide  and  make  their  award, 
on  the  assumption  that  mere  squatters  and  others  in 
possession  held  adversely. 

Now  it  is  evident  that  if  the  commissioners  could  meet 
to  consider  and  make  their  award  at  St.  John,  they  could 
do  so  at  St.  Helena,  and  thus  practically  deprive  the 
Government,  the  proprietor,  the  tenantry,  and  all  others 
interested,  of  an  important  right  which  the  constitution 
confers  on  all  Her  Majesty's  subjects. 

One  answer  given  to  this  and  most  of  the  other  objec- 
tions, by  the  Attorney  General  is  that  the  power  of  the 
court  to  set  aside  the  award  is  taken  away  by  the  privative 
clause  sect.  45.  But  the  effect  of  such  clauses  is  not  usually 
held  to  interfere  with  the  ordinary  power  of  the  superior 
courts  to  control  or  quash  proceedings,  where  a  want  of 
jurisdiction  to  do  the  act  complained  of  appears,  or  where 
fraud  in  the  tribunal  giving  the  judgment  or  making  the 
award  or  in  the  party  obtaining  it  is  manifested. 

I  rather  think  that  law  makers  sometimes  suppose  that 
the  court  in  presuming  to  quash  proceedings  and  awards 
made  by  tribunals,  acting  under  a  statute,  containing  a 
strong  private  clause  like  this,  are  flying  in  the  face  of 
the  Act,  and  disregarding  the  authority  of  the  Legislature 
itself,  but  in  reality  the  judges  are  only  carrying  out  its 
intentions,  as  manifested  by  the  Act.  They  find  a  statute 
authorizing  commissioners,  justices  or  some  other  tribunal, 
to  assess  damages  or  to  adjudicate  on  rights  and  things, 
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belonging  to  certain   blasses  of  persons,   or  on  certain 
kinds  of  rights  and  things  common  to  all  persons.     They 
see,  therefore,  that  the  Legislature  must  intend  to  limit 
their  authority  to  adjudications  respecting  such  persons 
rights  and  things  only.     Ex.  qr.  if  they  find  a  small  debt 
court  authorized  to  adjudicate  upon  claims  not  exceeding 
$100,  they  think  the  Legislature   never   intended  it  to 
assume  jurisdiction  over  claims  of  $1000.      If  they  find 
commissioDers  authorized  to  take  the  lands  of  all  persons 
possessing  over  500  acres,  they  think  it  never  intended 
them  to  meddle  with  the  lands  of  a  man  possessing  only 
400.     If  they  find  commissioners  authorized  to   deduct 
from  the  real  value  of  the  land  such  sum  as  they  think  fit, 
on  account  of  the  probabilities  and  expense  of  the  owner 
sustaining  his  claim  against  persons   holding  adversely, 
they  think  it  never  intended  them  to  deduct  one  farthing 
on  account  of  persons  in  possession  who  did  not  hold 
adversely.     The  judges  must  assume  that  the  Legislature 
knew  that  the  power  of  preventing  all  inferior  tribunals 
from  exceeding  their  jurisdiction,  or  acting  improperly  in 
the  exercise  of  it,  is  by  the  constitution   vested   in  the 
superior  courts  alone ;  and  perceiving  the  evident  intention 
to  confer  only  a  limited  authority,  they  think  it  would  be 
very  extraordinary  if  the  inferior  tribunal  were  made  the 
judge  of  the  extent  of  its  own  jurisdiction,  and   thus 
permitted  to  run  riot  and  to  assume  a  power  to  do  acts 
which  the  Legislature  never  contemplated  its  doing,  with 
no  authority  to  check  or  control  it ;  and,  therefore,  when 
the  judges  find  a  privative  clause  like  this  in  an  Act,  instead 
of  discovering  an  intention  to  deprive  the  superior  court 
of  all  jurisdiction,  they  construe  it  as  a  direction,  that 
they  shall  not  interfere  with  the  decisions  of  the  inferior 
tribunal,  so  long  as  its  proceedings  are  confined  to  adjudi- 
cating— in  the  manner  prescribed  by  the  Act — respecting 
the  persons,  rights  and  things  committed  to  its  jurisdiction. 
But  that  the  Legislature  still  expects  the  court  to  perform 
its  duty  by  restraining  the  inferior  court  from  assuming 
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jurisdiction  over  other  subjecte,  or  of  dealing  with  them 
in  a  manner  different  from  what  the  Act  intended  it  should 
do ;  as,  for  instance,  to  assume  the  existence  of  a  fact, 
necessary  to  give  jurisdiction,  when  there  was  no  evidence 
to  prove  it,  or  to  refuse,  or  neglect  to  decide  a  question* 
which  they  were  bound  one  way  or  the  other  to  decide. 
But  there  is  no  doubt  that  the  Legislature  may  if  it  pleases, 
entirely  deprive  the  superior  court  of  its  supervising 
power,  and  make  the  inferior  court  the  sole  judge  of  its 
own  jurisdiction,  and  of  any  question  of  law  that  may 
arise  in  the  course  of  the  proceedings.  The  new  court  is 
the  creature  of  the  statute,  and  the  decision  on  such 
questions  must  therefore  in  each  case  depend  upon  the 
construction  to  be  put  upon  the  statute. 

The  words  of  the  privative  clause  in  the  present  case, 
are  no  doubt  strong ;  but  before  particulary  considering 
them,  it  will  be  well  to  examine  some  of  the  cases  and 
decisions  where,  under  similar  clauses,  this  very  question 
has  been  raised. 

In  Jacobs  V.  Brett^  (1)  the  question  arose  under  the 
20th  &  21st  Vic.  cap.  157,  which  was  an  Act  for  extending 
the  jurisdiction  of  the  Lord  Mayor  of  London's  Court ;  the 
15th  sec.  of  which  was  as  follows :  "No  defendant  shall 
be  permitted  to  object  to  the  jurisdiction  of  the  court,  in 
or  by  any  proceeding  whatever,  except  by  plea."  It  was 
contended  that  this  clause  deprived  the  Court  of  Queen's 
Bench  of  its  power  to  issue  a  writ  of  prohibition. 

In  Manning  v.  Farqtiharson  (2),  it  was  held  to  have 
that  effect,  but  that  decision  after  being  doubted  in  many 
cases,  may  I  think,  be  considered  as  over-ruled  by  this 
case,  in  which  the  Master  of  the  Rolls  in  giving  judgment, 
after  pointing  out  that  the  Act  of  Parliament  which  takes 
away  the  jurisdiction  of  a  court  of  law,  must  be  expressed 
in  terms  which  can  leave  no  doubt  of  its  intention  to  do 
so,  says :  <<  There  is  another  principle,  which  is  that 
the  general  rights  of  the  Queen's  subjects  are  not  hastily 

(1)    L.  R.  20,  Eq  1.  (2)    29  L.  J.,  Q.  B.,  22. 
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to  be  assumed  to  be  interfered  with  and  taken  away  by 
Acts  of  Parliament,  upon  that  point  I  refer  to  the  judg- 
ment delivered  by  the  Lord  Justices  in  re  Lundy  Gfranite 
Oo.y  (1)  which,  I  think,  shew  that  this  iia  the  view  to  be 
taken  in  considering  Acts  of  Parliament  even  where  it  is 
doubtful  whether  they  do  or  do  not  take  away  such  rights ;" 
and  he  continues :  ^^  now,  here  the  suject  has  a  right,  and 
it  is  a  valuable  right  of  having  the  jurisdiction  of  the  local 
court  determined  in  the  superior  court,  and  is  it  to  be 
assumed  that  the  right  was  taken  away,  and  that  he  was 
to  be  compelled  to  submit  the  question  of  jurisdiction  to 
the  inferior  court  itself?  I  think  that  is  very  unlikely/' 
And  he  holds  in  express  opposition  to  Mannijig  v.  JFar* 
quharsanf  (2)  that  it  is  not  taken  away. 

In  Bex  V.  The  Gcymmiasionere  of  Cheltenham  (3),  the 
eerliarari  was  taken  away  in  the  fullest  and  most  express 
terms,  and  the  fault  was  that  three  of  the  justices  who  sat 
were  interested,  it  was  contended  that,  as  the  order  was 
good  on  the  &ce,  and  purported  to  be  made  respecting  a 
matter  over  which  the  Act  gave  them  jurisdiction,  the 
privative  clause  took  away  the  court's  right  to  interfere  by 
certiorari;  Lord  Denman,  C.  J*,  says:  "We  ought  not 
to  encourage  a  doubt  as  to  the  power  of  this  court  to 
declare  void  any  proceeding  done  by  malversation;  the 
clause  taking  away  the  certiorari^  assumes  that  an  order 
has  been  made  by  some  proper  authority, — all  the  cases 
proceed  on  this  principle."  And  again,  in  giving  judgment, 
he  says  :•  "We  have  already  decided  that  the  clauses  of 
an  Act  of  Parliament  taking  away  the  writ  of  certiorari  in 
any  particular  case,  does  not  abridge  the  power  of  this 
court  to  take  care  that  the  inferior  court  has  done  what  is 
within  its  jurisdiction,  and  consistent  with  the  general 
principles  of  law."  This  case  overrules  Bex  v.  Inhabitants 
of  Monmouthshire  (4). 

In  Regina  v.   Wood   (5)  the  words   of  the  privative 

(1)    L.  B.  6  Ch.  462.  (4)    8  B.  &  O.  137. 

2)    29  L.  J.  Q.  B.  22.  (6)    5  E.  &  B.  49. 

(3)     IQ.  B.  467. 
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claase  were— -'*That  no  rate  nor  proceeding  to  be  bad 
touching  the  conviction  of  any  offender  against  this  Act, 
nor  any  order,  award  or  other  matter  done  or  transacted 
in  or  relating  to  the  execution  of  this  Act  shall  be  vacated, 
quashed  or  set  aside  for  want  of  form,  or  be  removed  or 
removable  by  certiarari,  or  any  other  writ  or  process 
whatsoever,  in  any  of  the  superior  courts.  But  a  justice's 
conviction  under  an  invalid  by-law,  purporting  to  be  made 
in  pursuance  of  the  Act,  was  quashed  on  certiorari. 

The  words  of  the  45th  section  of  the  Land  Act,  on 
which  this  question  arises  are,  **  no  award  made  by  the 
said  Commissioners,  or  any  two  of  them,  shall  be  held  or 
deemed  to  be  invalid  or  void  for  any  reason,  defect  or 
informality  whatsoever ;  but  the  Supreme  Court  shall  have 
power,  on  the  application  of  either  the  Commissioner  of 
Public  Lands  or  proprietor,  to  remit  to  the  commissioners 
any  award  which  shall  have  been  made  by  them  to  correct 
any  error  or  informality  or  omission  made  in  their  award ; 
provided  always,  that  any  such  application  to  the  Supreme 
Court  to  remit  such  award  to  the  commissioners,  shall  be 
made  within  thirty  days  after  the  publication  thereof  as 
aforesaid ;  and  provided  further,  that  in  case  any  award  is 
remitted  back,  the  commissioners  shall  have  power  to 
re-execute  the  same,  and  their  powers  shall  not  be  held  to 
have  ceased  by  reason  of  their  executing  their  first  award, 
and  in  no  case  shall  any  appeal  lie,  from  any  such  award, 
either  to  the  Supreme  Court,  the  Court  of  Chancery,  or 
any  other  legal  tribunal,  nor  shall  any  such  awapd  or  the 
proceedings  before  such  commissioners  be  removed,  or 
taken  into,  or  inquired  into  by  any  court,  by  certiorari 
or  any  other  process,  but  with  the  exception  of  the  afore- 
said power  given  to  such  commissioners,  their  award  shall 
be  binding,  final  and  conclusive  on  all  parties. 

Now,  this  clause  is  certainly  not  stronger — I  do  not 
think  it  is  so  strong — as  that  in  which  Regina  v.  Wood 
(1)  was  decided.     There  any  proceeding  touching  any 

(Ij    6E.AB.49. 
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offender,  or  any  award  or  other  matter  done  or  transacted 

in  or  relating  to  the  execution  of  the  Act,  was  prohibited 

from  being  interfered  with;  words  certainly  raising    a 

strong  implication  of  an  intention  to  make  the  justice  sole 

judge  of  the  extent  of  his  own  jurisdiction,  and  of  the 

legality  of  everything  he  held  sufficient  to  found  it  upon, 

wherever  the  order  or  act  done  by  him  related  to  the 

execution  of  the  Act.     Indeed  they  were  so  strong  that 

Lord   Campbell,   C.   J.,  remarked  (although    the  other 

judges  don't  seem  to  have  agreed  with  him),  that  if  the 

justice  had  heard  the  argument  against  the  validity  of  the 

By  Law,  he  might  perhaps  have   felt  a  difficulty.     But 

here  the  Act  does  not  say  that  any  award  the  commissioners 

might  make  touching  or  relating  to  the  Act  shall  not  be 

set  aside,  but  merely  any  award  made  by  the  commissioners 

shall  not  be  set  aside  nor  shall  any  award  or  proceeding 

before  the  commissioners  be  removed  by  certiorari — words 

quite  consistent   with  an  intention  of  making  acts  and 

proceedings  of  the  commissioners  within  their  jurisdiction 

conclusive,  and  of  still  leaving  the  superior  court's  power 

of  restraining  them  from  acting  without,  or  in  excess  of 

their  jurisdiction,  or  contrary  to  the  general  principles  of 

law,  untouched.     And  even  admitting  the  words  to  imply 

such  an  intention;  they  do  not,  in  my  judgment,  to   use 

the  words  of  the  Jf.  22.  in  Jacobs  v.  Brett  (1)  '^necessarily 

imply  such   intention,"  which   they  must  do  to  deprive 

the  court  of  its  inherent  jurisdiction.     Besides,  this  Act 

says :      **  any   award    made  by    the    commissioners,   or 

any    award    or  proceeding  before  them,   shall    not    be 

removed  or  set  aside  by  certiorari*^    But  if  it  be  made  to 

appear  to  the  court  that  in  consequence  of  being  made  out 

of  the   Island,  or  for  any  other  reason,   that   which  is 

alleged   to  be  an  award  is  a  nullity,  then  the   paper  or 

document  before  the  court  called  an  award  is,  in  fact,  not 

an  award  at  all ;  and  therefore,  in  setting  it  aside  we  are 

really  dealing  with  a  thing  or  proceeding  not  touched  by 

or  alluded  to  in  the  privative  clause  at  all. 

(2)    L.  R  20,  Eq.  1. 
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But  then  it  is  said  that  all  the  matters  objected  to  are 
mere  irregularities  and  undoubtedly  if  this  be  so  the  court 
has  no  power  to  interfere.  Whether  matter  objected  to 
be  an  irregularity  or  a  nullity  is  sometimes  difficulty  to 
decide.  There  is  a  class  of  cases  which  at  first  seem  to 
lay  it  down  that  if  an  inferior  court  has  jurisdiction  over 
the  subject  matter  at  the  commencement  of  the  case,  every 
error  occurring  during  the  subsequent  proceedings  (if 
honestly  conducted)  will  only  be  considered  an  irregularity. 
Tlie  King  v.  the  Inhabitanta  of  Monmouthshire^  (1)  is  to 
this  effect,  but  that  case  is  overruled,  or  explained  away  in 
Regina  v.  The  Commissioners  of  Ohdtenham^  (2)«  In 
Regina  v.  The  Bristol  and  Exeter  Railway  Co'.^  (3)  a  piece 
of  land  outside  the  limits  within  which  the  Railway  Company 
were  authorized  to  take,  was  taken  by  the  Company  and 
its  value  assessed,  there  was  therefore  a  clear  excess  of 
jurisdiction,  or  in  reality  the  proceeding  was  vUra  virea^ 
but  the  court  refused  the  certiorari  on  the  curious  ground 
that  if  the  proceeding  was  in  pursuance  of  the  Act  it  was 
only  an  irregularity,  and  if  it  was  not  it  was  not  wanted. 
The  refusal  perhaps  was  a  correct  exercise  of  the  discretion 
which  the  court  undoubtedly  possesses  of  declining  to  set 
aside  void  proceedings  and  leaving  the  parties  to  resist  any 
attempt  to  take  under  the  void  award. '  But  in  Rex  v. 
Sheffield  Railway  Co.^  (4)  where  that  case  was  cited,  and  it 
was  urged  by  counsel  on  its  authority  that  if  a  statute  created 
a  new  court,  with  jurisdiction  to  £40  and  a  privative 
clause,  the  court  could  not  interfere,  though  the  new  court 
entertained  a  suit  for  £5.  Lord  Denman,  C.  J.,  says : 
<<  I  cannot  accede  to  some  of  the  positions  laid  down  in 
argument  against  the  interference  of  this  court.  This 
court  holds  a  jurisdiction  over  all  inferior  courts,  which 
can  only  be  taken  away  or  limited  by  statute,  and  I  hear, 
with  some  surprise,  the  case  put  in  the  course  of  argument, 
of  a  new  court  exceeding  its  jurisdiction,  and  yet  supposed 

(1)  8  B.  &  C.  137.  (8)    11  Ad.  &  E.  202 

(2)  1  Q.  B.  467,  S.  C.  S  Jur.  868.    (4)    11  Ad.  A  E.  194. 
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to  be  exempt  from  the  restraint  of  this  court.  I  cannot 
consider  Regina  v.  The  Bristol  <6  Exeter  Railway  Co.^  (1) 
to  be  an  authority  for  any  such  doctrine.  That  is  not  its 
fair  import;  we  there  thought  that  when  an  j^ctdoneis 
visibly  out  of  the  jurisdiction  of  the  court,  it  is  wholly 
void,  and  the  party  aggrieved  has  a  sufficient  remedy  by 
action.** 

In  Penny  v.  S.  JE.  R.  Co.t  (2),  on  a  similar  question. 
Lord  Campbell,  C.  J.,  says :  <<It  is  impossible  to  maintain 
that  although  the  certiorari  is  taken  away , if  it  is  made  out  by 
affidavit  that  there  has  been  a  clear  excess  of  jurisdiction 
on  the  part  of  the  under  sheriff,  the  certiorari  ought  not 
to  go.  As  if  the  under  sheriff  directed  the  jury  to  include  in 
their  verdict  compensation  for  that  for  which  the  claimant 
had  no  right  to  compensation,  and  it  is  made  out  to  the 
satisfaction  of  the  court  that  in  all  probability  the  jury 
have  done  so."  Earl,  J.,  referred  to  the  Caledonian  Rail- 
way Co.  V,  Ogilvy,  (3)  as  a  binding  decision  of  the  House 
of  Lords  to  the  same  effect.  The  authorities  are  reviewed 
in  the  notes  to  Crippa  t;,  Durden  (4) ,  and  in  Hodges  on 
Railways  339  to  343.  And  see  Regina  v.  Dickenson  (5), 
where  on  special  case  stated  by  sessions, court  held  privative 
clause  took  away  certiorari*^  but  distinction  is  drawn,  that 
if  affidavits  are  used  stating  facts  which  shew  no  jurisdic- 
tion, then  privative  clause  has  no  such  effect.  On  all  the 
authorities  it  seems  clear  that  if  the  award  is  bad  in 
consequence  either  of  its  being  made  out  of  the  jurisdic- 
tion, or  of  the  commissioners'  authority  having  been 
exhausted,  or  from  any  other  cause  which  shews  that  the 
court  at  the  time  of  executing  it  was  not  properly 
constituted,  it  is  not  a  mere  irregularity  but  a  nullity. 

Then  is  the  court  in  such  case  bound  to  set  it  aside.  It 
is  said  tlie  court  has  in  all  cases  a  discretion  in  granting 
or  refusing  such  applications ;  yet  this  discretion  is  not  a 

(1)  llAd.  <fc£.a02  (3)    a  Macq.  Sc.  A.  229. 

(2)  7  £.  &  B.  660,  S.  C.  3  Jur.,    (4)    1  Sin.  L.  C,  760. 

N.  8..  Uo7.  (5)    7  E.  A;  B.  831. 
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mere  caprice,  but,  with  the  exception  of  particular  cases 
where  slightly  varying  circumstances  render  it  difficult  to 
decide  which  rule  the  case  comes  under,  is  governed  by 
well  established  rules. 

In  notes  to  Oripps  v.  Burden  (1 }  it  is  said,  **Though  the 
Queen's  Bench  has  a  right  in  case  of  defect  of  jurisdiction  to 
entertain  the  objection  founded  on  such  defect  on  affidavit, 
yet  the  court  is  not  bound  to  do  so,  except  where  the 
application  is  made  by  the  party  aggrieved,  as  in  Regina 
V.  Justices  of  Surrey  (2).  In  this  last  case,  Blackburn  J., 
after  stating  that  the  court  <*took  time  to  consider  as  to 
the  question  to  what  extent  the  court  is  bound  to  grant  a 
certiorari^  or  may  in  its  discretion  withhold  it,  is  one  of 
great  importance,*'  laid  it  down  that,  where  the  application 
is  made  by  the  party  aggrieved,  who  has  some  existing 
right  to  protect,  he  is  entitled  to  a  certiorari^  Ex  debito 
justitioe^  but  where  a  stranger  having  no  real  interest  to 
defend,  as  in  Regina  v.  Newboroughy  (3)  then  the  court 
will  not  grant  it,  and  he  concludes  by  saying,  **We  find 
no  case  inconsistent  with  this  distinction,  and  therefore  we 
think  that  in  exercising  our  discretion,  we  must  see 
whether  the  present  applicant  is  in  the  condition  of  a 
person  aggrieved  applying  for  a  certiorari  to  remove  an 
order  made  without  jurisdiction  which  affects  bis  interests ; 
and  we  think  he  is.  Is  the  defendant  here  a  party 
aggrieved  ?  He  certainly  is,  for  he  has  an  existing  interest 
to  defend,  he  is  struggling  to  prevent  his  property  being 
taken  away  from  him  against  his  will,  under  the  apparent 
authority  of  an  award  which  is  wholly  void,  and  fur  a 
compensation  which,  as  he  swears  (whether  truly  or  not 
we  can't  say,  see  par.  4,  5,  6,  and  7  of  his  affidavit,)  is 
enormously  below  its  value,  and  amounts  if  his  statements 
be  true,  to  confiscation  of  his  property. 

Besides  in  this  case,  owing  to  the  award  being  untruly 

dated  at  Charlottetown,  it  appears  good  on  its  face.       In 

(1)     1  Sm.  L.  C.  750.  (2)    L.  R.  6,  Q.  B.  466. 

(3)    L.  B.  4,  Q«  B.  585. 
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Lloyd  on  Compensation,  147,  there  is  a  passage  very 
applicable  to  this  case,  he  says:  ''When  the  act  done  is 
locally  and  visibly  out  of  the  jurisdiction,  it  is  then  the 
act  of  a  stranger,  and  it  cannot  be  considered  in  any  court 
at  all,  but  the  party  must  have  recourse  to  an  action  of 
trespass,  as  if  an  inquisition  were  held  in  one  county  to 
assess  the  value  of  land  in  another  county,  but  when 
something  is  sought  to  be  shewn  without  the  jurisdiction 
by  extrinsic  evidence,  a  certiorari  may  be  granted.'* 
Although  the  first  pail  of  this  proposition,  that  on  a 
proceeding  void  on  its  face  the  party  must  be  left  to  his 
action,  is  certainly  too  strong,  as  even  in  that  case  the 
court  has  a  discretion.  Yet  there  is  sound  reason  in  the 
distinction  taken,  for  while  an  award,  void  on  its  face, 
always  carries  a  good  defence  along  with  it,  a  successful 
resistance  to  the  other  must  depend  on  being  able  to  prove 
the  facts  which  make  it  void,  but  witnesses  may  die  and 
evidence  be  lost,  and  thus  as  time  lapsed  the  party 
agrieved  would  be  constantly  becoming  less  able  to  defend 
his  right. 

But  it  was  further  argued  that  the  defendant,  by  delay 
in  applying  waived  his  right.  What  is  a  waiver?  It  is 
the  throwing  away  or  relinquishing  voluntarily.  There 
must  be  an  intention  to  relinquish  something  you  have  a 
right  to  insist  on.  Lord  J.  Mellish,  in  Mordue  v.  Palmer 
(1)  puts  this  very  pointedly,  he  says:  '*I  think  the 
defendant  has  done  nothing  to  waive  the  objection.  It  is 
an  objection  that  could  not  be  waived,  except  by  something 
from  which  you  could  infer  an  agreement  by  the  defendant 
to  accept  this  as  a  valid  award.  I  can  see  no  such  agreement 
here."  No  delay  could  do  away  with  the  defendant  pro- 
prietor's right  to  treat  the  commissioner,  or  any  one 
entering  under  a  government  deed  as  trespassers,  and  why 
should  it  prejudice  his  right  to  set  aside  the  award. 

With  regard  to  the  argument  that  the  defendant  should 
have  applied  under  the  45th  sec.  to  have  the  award  sent 
(1)    L.  R.  6  Cb.  22. 
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back  to  the  Commissioners »  Thorpe  v.  Cooper  (1)  is  a 
direct  authority  against  that  contention.  There  the  statute 
gave  an  appeal  to  the  sessions  within  six  months,  its  deci- 
sion to  be  final  and  conclusive  on  all  parties  concerned, 
and  certiorari  was  taken  away.  It  was  objected  that  by 
not  appealing,  the  party  aggrieved  had  lost  his  right ;  bat 
it  was  held  that  the  award  was  void  and  no  one  was  bound 
to  appeal  against  a  nullity.  That  decision  was  followed 
by  the  Court  of  Exchequer  Chamber  in  Banbury  ».  FuUer 
(2) .  Besides,  from  McLean's  affidavit  par.  2,  publication  of 
the  award,  by  delivering  a  copy  to  him,  took  place  on  the 
21st  of  Maroh.  The  time  for  applying  to  have  it  sent 
back  to  the  commissioners  therefore  expired  about  the  2l8t 
of  April;  but  owing  to  the  commissioners  untruly  dating 
the  award  at  Charlottetown,  the  proprietor  and  his  agent 
were  deceived,  and  did  not  (See  Macdonald's  affidavit, 
par.  20)  discover  these  defects  until  Haliburton's  return 
to  the  Island  in  July.  (See,  also,  his  affidavit.)  It 
would  be  contrary  to  all  reason  and  justice  to  hold  that 
an  incorrect  statement  in  the  award,  which  probably  had 
the  effect  of  depriving  the  defendant  of  the  right  to  have 
the  award  sent  back,  should  also  deprive  him  of  the  right 
to  move  to  set  it  aside.  Besides  the  Government,  before 
publication,  must  have  been  aware  at  least  that  the  date  at 
Charlottetown  was  untrue,  and  that  the  award  was  made 
out  of  the  Island.  Then  why  did  not  the  Commissioner  of 
Public  Liands  move  to  have  it  sent  back.  It  was  his  duty 
to  watch  the  proceedings,  and  when  he  saw  the  irregularity 
it  seems  to  me  he  should  have  applied  to  the  court  to  have 
the  award  sent  back.  The  Act  expressly  provides  that  he 
may  do  so.  Surely  he  cannot  use  his  own  negligence  as 
an  argument  to  deprive  the  defendant  of  the  relief  to  which 
he  would  otherwise  have  been  entitled. 

The  next  objection  is  that,  assuming  an  award  made  out 
of  the  Island  to  be  good,  the  commissioners  became yuitc^i 
officio  in   executing  the   first  award  at  Halifax.      This 

(1)    6  Ring.  116.  (2)    9  Ex.  111. 
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objection  really  includes  the  3rd  also.  The  general  rule 
is  that  an  arbitrator  or  person  having  some  special  duty  of 
a  judicial  nature  to  perform,  having  once  completely 
exercised  his  authority  by  making  an  award  or  decision, 
relating  to  the  subject  matter,  his  power  is  at  an  end,  and 
he  is  not  afterwards  at  liberty  to  alter  his  decision  in  any 
particular. 

Then  the  question  is,  what  acts  done  by  an  arbitrator 
will  constitute  such  an  award?  In  Henfree  f>.  Bromley 
(1)  the  reference  was  to  make  an  award  ready  to  be 
delivered  by,  &c.  The  arbitrator  made  and  signed  an 
award  for  £51,  recommending  by  parol  the  parties  to 
divide  the  costs,  and  delivered  the  award  to  his  own 
attorney,  who  gave  the  defendant  notice  that  it  was  ready, 
but  on  the  same  day  he  took  th^  award  from  the  attorney 
and  altered  it  to  £66.  The  court  held  that,  <'The  award 
having  been  once  completed  by  the  first  signature  of  the 
umpire  and  being  ready  for  delivery,  there  was  an  end  of 
the  arbitrator's  authority.  The  court  in  this  case  did  not 
rely  on  the  notice  to  the  defendsTnt,  or  on  its  being  placed 
in  the  attorney's  hands,  but  simply  on  his  having  signed  it 
as  his  award,  and  being  therefore  ready  for  delivery. 

In  Brooke  v.  Mitchell^  (2)  the  reference  required  the 
arbitrator  to  make  and  publish  his  award  in  writing  ready 
to  be  delivered,  &c.  The  umpire  on  the  11th  of  July 
made  and  executed  his  award,  in  the  presence  of  two 
attesting  witnesses,  to  whom  he  declared  it  at  the  time  of 
execution.  On  the  afternoon  of  the  12th  he  by  letter 
informed  the  attorneys  on  both  sides,  that  he  would 
declare  his  award  at  his  office  at  half  past  five  that  evening ; 
they  attended,  and  the  award  was  read  to  them,  but  before 
that,  viz.,  at  ten  o'clock,  a.  m.,  on  the  same  day,  the 
plaintiff  died.  It  was  held  valid  and  ready  to  be  delivered 
in  the  plaintiff's  life  time.  Parke  B.  says,  <<  I  am  of 
opinion  that  this  award  was  sufficiently  published  for  the 
purpose  ot  making  it  valid  in  the  Plaintiff's  lifetime.     For 

(1)    6  East.  309.  (2)    6  M.  d;  W.  473. 
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that  purpose,  it  was  only  necessary  that  the  Act  should 
be  complete,  so  far  as  the  arbitrator  is  concerned,  that  he 
should  have  done  some  act  whereby  he  became  fundus 
officio  and  has  declared  his  final  mind.  That  is  the  rule  to 
be  collected  from  the  cases  of  Brown  v.  Vauser^  (1)  and 
Heafree  v.  Bromley ^  (2)  and  that  is  the  meaning  of  the 
term  publication.'*  Here  the  instrument  was  complete  as 
an  award,  and  the  umpire  could  make  no  alteration  in  it 
after  the  execution  of  it,  he  was  then  functus  officio  ^  having 
declared  his  final  mind. 

In  Irvine  v.  Elnom^  (3)  it  was  held  that  an  arbitrator 
after  making  his  award  could  not  correct  a  miscalculation 
in  figures,  and  see  Ward  v.  Deany  (4). 

The  decision  of  Vice  Chancellor  Bacon  in  Mordue  v. 
Palmer y  (5)  was  relied  on,  but  that  was  reversed  on 
appeal  and  the  decision  of  the  lord  justices  is  very  strong. 
There  the  draft  of  the  award  made  by  the  arbitrator  himself 
contained  the  words  **  costs  of  reference,"  which  his  clerk 
in  copying  omitted,  and  he  signed  it  without  discovering 
his  mistake,  but  on  its  being  pointed  out  to  him,  he  made 
a  fresh  award  in  exactly  the  same  terms,  except  that  the 
words  *•  cost  of  reference  "  were  inserted.  Lord  J.  James 
said,  <^  it  appears  to  us  that  the  objection  of  the  defendant 
is  idle  and  simply  technical,  at  the  same  time  it  is  neces- 
sary that  we  should  abide  by  what  has  been  decided  by 
the  authorities,  and  we  cannot  in  substance  distinguish  this 
case  from  Ward  v.  Dean^  (4)  and  Lord  J.  Mellish  says, 
'^lamof  the  same  opinion.  I  think  the  result  of  the 
cases  at  law  is  that  when  an  arbitrator  has  signed  a 
document  as  and  for  his  award,  he  is  fundus  offi^o  and 
cannot  of  his  own  authority  remedy  the  mistake." 

Now  the  19th  section  of  the  Act  provides,  **  that  when 
the  award  shall  have  been  made  by  the  commissioners  or 
any  two  of  them,  the  same  shall  be  published  by  delivering 

(1)  VEast.  684.  (3)    8  East.  54 

(2)  e'East.  309.  (4)    3  B.  <&  Ad.  234. 

(6)    6LB.  Cb.22. 
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a  copy  to  the  proprietor,  Ac."    It  is  clear  from  this  that 

the  Legislature  did  not  contemplate  that  publication  had 

anything  to  do  with,  or  would  in  any  way  interfere  with 

the  finality  of  the  award  '*  previously  made.''     Then  did 

the  three  commissioners  sign  that  award  at  Halifax  as  their 

final  mind?    That  must  be  determined  by  the  facts  stated 

in  the  afiidavits.     It  appears  that  all  went  to  Halifax  for 

the  purpose  of  making  up  their  awards  in  this  and  other 

cases,  and  after  a  discussion  which  lasted  several  days, 

Dr.  Jenkins   agreed   to   the   sum   of  $34,000   named  by 

Judge  Wilmot.     That  thereupon   a  short   form  of  award 

entitled  in  the  name  of  Emanuel  MacEachen,  which  had 

been  prepared  by  the  clerk  of  the   commissioners  court, 

was  filled   up  and  signed  by  all  three.     Now  if  we  stop 

hei'e  can  we  doubt,  that  these  three  gentlemen  in  signing 

that  award  intended  and   felt  it  to  be  final  ?    They  had 

discussed  it  for  three  days,  they  had  agreed  to  the  sum, 

and  they   signed  a  form  prepared   by   their  clerk,  and 

intended  on  agreeing  to  be  used  as  their  final  award.     At 

this  stage  of  the  proceedings  their  labors  seem  to  have 

ended,  and  I  assume  from  the  statement  that  Dr.  Jenkins 

had  departed  and  the  court  broke  up.     But  on  the  1st  of 

December,  three    days    after    signing,    Mr.    Haliburton 

feeling  he  had  made  a  mistake,  asked  to  have  his  name 

removed.     The  15th  paragraph  of  Judge  Wilmot's  affidavit 

is  as  follows :  '*  On  Wednesday,  the  Ist  of  December,  Mr. 

Haliburton  came  to  me  in  Halifax  Hotel,  and  informed  me 

that  he  had  made  a  great  mistake  in  joining  the  award, 

and  that  he  wished  his  name  struck  oflf  and  the  award  to 

go  in  the  name  of  the  two  commissioners  only.     I  answered 

I  could  not  allow  anything  of  the  kind.     Thereupon  the 

said  Haliburton  earnestly  entreated  that  his  name  might 

be  taken  oflf,  &c.,  &c.,  and  after  a  prolonged  discussion  I 

reluctantly  consented  to  accede  to  his  request,  **  and  that 

Mr.  Haliburton  then  wrote  a  new  award  for  the  sum  of 

$34,000,  to  he  signed  by  Dr.  Jenkins  and  myself  only, 

and  the  first  award  was  then  destroyed.      This  seems  to 
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me  strong  evidence  that  the  award  was  not  only  intended 
to  be  final,  but  that  Judge  Wilnaot  held  it  (as  if  it  was 
final,  it  was  right  he  should  do)  as  chairman,  for  the  pur- 
pose of  transmitting  it  to  the  proper  quarter.  If  that  were 
not  so,  why  should  Haliburtou  think  it  necessary  to  beg 
to  have  his  name  removed,  or  why  should  Judge  Wilmot 
think  he  had  power  to  refuse  his  request?  The  19th  sec. 
does  not  require  the  commissioners  to  publish  the  award, 
it  directs  publication  to  the  proprietor  by  serving  him  or 
his  agent  with  a  copy,  and  the  fyling  of  the  original  with 
the  Prothonotary,  so  that  this  court  may  see  that  there  is 
such  an  award  or  proceeding,  as  will  give  it  jurisdiction  to 
carry  out  that  part  of  the  proceedings  committed  to  it. 
The  service  on  the  proprietor  and  fyling  are  merely  minis- 
terial acts,  which  any  one  may  perfoi-m.  Suppose  Judge 
Wilmot  and  the  other  commissioners  had  died  on  the  30th 
of  November  before  the  award  was  destroyed,  it  would 
then  have  been  found  in  its  complete  state,  executed  by 
all,  among  the  judge's  papers.  Would  that  have  rendered 
the  award  and  proceeding  nugatory?  Certainly  uot. 
Brooke  v.  Mitchell  (1).  In  that  event  either  the  plaintiff 
or  proprietor  might  move  for  a  certiorari  to  the  judge's 
executor  to  bring  in  the  award,  sec.  2  Wms.  Exors.  1256, 
or  suppose  that  an  award  so  signed  by  all  hud  been 
deposited  with  the  clerk  of  the  Court,  he  might  after  the 
death,  bring  it  in  without  certiorari^  2  Dyer,  Rep.  63, 
(N.  54.) 

If  all  three  had  been  present  and  agreed  that  Haliburton's 
name  should  be  struck  off,  and  it  was  done ;  in  as  much  as 
his  name  was  not  necessary  to  give  it  validity  it  might 
perhaps  be  considered  only  an  alteration  in  aji  immaterial 
part,  which,  according  to  Trew  v.  Burton  (2),  would  not 
invalidate  it.  And  if,  instead  of  striking  off  his  name, 
they,  with  that  intent,  destroyed  the  first,  and  with 
Haliburton's  consent  then  and  there  signed  an  exact  copy 
of  it,  as  that  would  in  reality  only  amount  to  striking  oat 

(1)    6  M.  AW.  473.  (2)    CAM.  633. 
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Halibarton's  name, the  second  paper  might  perhaps  have  been 
looked  at  as  really  the  first  award.  In  such  a  case  I  should 
have  been  inclined  to  let  common  sense  govern  my  decision. 
Yet  I  am  not  at  all  sure  that,  even  in  that  case,  it  would 
not  have  met  with  the  same  fate  as  the  Vice  Chancellors's 
judgment  in  Mordue  v.  Patbmer  (1  )•     But  this  is  not  that 
case.       Jenkins  was  not  there,  and  Haliburton  and  Judge 
Wilmot  had  no  right  to  alter  or  destroy  the  award,  or  do 
anything  that  might  imperil  the  rights  of  the  plaintiff  or 
defendant  under  it.     Their  act  must,  therefore,  be  looked 
at    as    mere  spoliation  by  a  stranger    which   does  not, 
according  to  Henjree  v.  Bromley  (2),  void  the  award; 
although  in  Trew  v.  Burton  (3)  there  is  an  observation  of 
Bailey  J.  to  the  contrary,  yet  it  was  not  necessary  to  his 
decision  and  it  is  so   opposed  to  the  whole  current  of 
modern  authorities  that  I  do  not  think  his  dictum  can  be 
considered  law.     But  I  will  assume  for  argument  that  Mr. 
Haliburton   and    Judge   Wilmot   might,    under  such   an 
agreement,   destroy  the   award,  and   so   far  re-open  the 
matter  as  to  render  a  second,  made  in  conformity  with  it, 
valid.      In  that  view  it  is  material  to  examine  exactly  what  it 
Was  Haliburton  agreed  the  two  others  should  sign.     Judge 
Wilmot's  affidavit,  par.  17,  states,  *'Thatthe  award  signed 
by  the  said  R.  G.  Haliburton  was  thereupon  destroyed, 
but  that  the  said  Haliburton  did  not  then  or  at  any  other 
time  claim  or  pretend  to  ask  or  claim  any  other  consulta- 
tion or  consideration  of  the  case,  or  for  any  alteration  in 
the  amount  awarded,  but  on  the  contrary,  with  his  own 
hand  filled  in  the  sum  of  $34,000  in  the  form  of  award, 
drawn  up  by  himself  for  Dr.   Jenkins  and  deponent  to 
sign,   and   distinctly  abandoned  any  further  consultation^ 
with  the  other  commissioners  in  the  case,  and  took  leave 
of  deponent  expressing  his  intention  then  shortly  to  leave 
for    England,"  par   18,   **Tbat  Dr.  Jenkins    and  myself 
afterwards  executed  the  award  in  its  present«shape  without 

(1)     6  li.  R.  Ch.  22.  (2)    6  East  309. 

(3)    C.  <ftM.  633. 
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any  deviation  from  the  decision  so  preyiously  come  to  by 
the  three  arbitrators,  and  annexed  thereto  the  identical 
plans  and  schedules,  which  had  been  before  us  in  our  deli- 
berations and  discussions  while  coming  to  an  award,  and 
which  had  been  prepared  to  be  so  annexed  to  the  award.  It 
is  unfortunate  that  neither  Judge  Wilmot  nor  Dr.  Jenkins 
have  annexed  the  form  of  award  drawn  by  Haliburton  for 
them  to  sign  to  their  affidavit,  as  that  would  have  shown 
exactly  what  the  agreement  was  and  whether  the  addition 
of  plans,  &c.,  was  contemplated  at  that  time.  Mr.  Hali. 
burton's  affidavit  after  stating  that  he  signed  the  award 
for  $34,000,  says :  **  But  subsequently  on  the  same  day, 
examining  the  grounds  of  the  award,  I  felt  it  to  bo  so 
unjust  to  the  proprietor,  that  I  felt  compelled  to  withdraw 
my  name  from  the  award,  which  had  been  agreed  to  by 
the  other  commissioners,  whom  I  never  met  or  conferred 
with  on  the  subject  of  that  or  any  other  award.  To  that 
award  when  submitted  for  my  signature,  no  schedule  nor 
plans  were  annexed ;  and  to  the  best  of  my  knowledge 
and  belief  no  award  entitled  in  the  name  of  Francis  Kelly, 
or  containing  a  schedule  describing  the  properties  and 
names  of  tenants  annexed  thereto,  was  in  the  case  of  J.  A. 
S.  MacDonald,  or  in  any  other  case,  submitted  to  me  for 
my  signature  or  consent.  The  6th  par.  of  Dr.  Jenkins' 
affidavit  after  stating  he  was  not  present  when  the  award 
was  destroyed,  says,  *^  But  I  most  distinctly  and  solemnly 
swear  that  no  further  consultation  was  had  between  Judge 
Wilmot  and  myself  as  to  our  award,  but  that  the  award 
signed  by  Judge  Wilmot  and  myself,  now  on  tyle,  is  the 
actual  result  of  the  deliberations  of  all  three  commissioners, 
and  was  finally  agreed  to  by  all  three  as, above  stated,  and 
that  the  descriptions  in  the  said  award,  and  identical  plans 
thereto  annexed,  were  prepared,  and  were  before  us  three 
commissioners,  when  we  agreed  upon  the  amount  of  our 
said  award.  The  affidavit  of  Alexander  McLean  states, 
par.  3,  that  from  circumstances  that  have  come  to  his 
knowledge,  he  believes  that  the  award  in  its  present  shape. 
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form  and  substance,  was  not  made  upon  the  day  of  its  dates 
bat  on  the  9th  of  March  following  that  date,  and  that  the 
award  made  on  the  29tb  November  was  afterward, 
materially  altered  and  amended-  in  form  and  substance  by 
the  two  arbitrators  who  executed  the  same  without  con- 
sultation with  Haliburton,  par  4.  That  he  is  informed  that 
the  description  of  the  land  contained  in  the  said  award,  and 
all  the  schedules  and  plans  thereto  annexed  were  added 
some  months  after  the  said  award  was  first  executed  by 
the  said  arbitrators  who  signed  the  same  without  the 
knowledge  or  consent  of  Mr.  Haliburton.  That  after 
making  the  first  award,  namely,  on  the  9th  of  January, 
1876,  the  award  ftgainst  Miss  Sullivan's  land  was  set  aside 
amongst  others,  on  the  ground  that  the  lands  were  not 
sufficiently  described,  and  that  after  this,  as  he  is 
informed  and  believes,  the  two  arbitrators,  without  the 
knowledge  of  Mr.  Haliburton  signed  the  present  award. 
Now  this  affidavit  makes  a  distinct  charge  that  the  present 
award  is  in  form  and  substance  different  from  the  first, 
particularly  in  this,  that  the  plans  and  schedules  were  not 
annexed  to  the  first  award,  and  that  the  adding  them  was 
an  afler-tbought,  in  consequence  of  a  decision  of  this  court 
in  another  case,  made  on  the  9th  of  January,  when 
Haliburton  was  in  England.  I  think  a  plain  and  simple 
answer  ought  to  have  been  given  to  this  charge,  by  stating, 
whether  from  anything  that  took  place  when  Haliburton 
drew  up  the  form,  he  agreed,  or  had  any  reasonable 
ground  for  believing  that  the  plans  were  to  be  annexed. 
Haliburton's  affidavit  rebuts  any  such  inference.  And 
upon  the  whole  I  am  satisfied  that  so  far  as  the  $34,000 
is  concerned,  Haliburton's  words  and  conduct,  after 
proper  consultation,  amounted  to  a  distinct  refusal  to 
concur  in  that  amount;  and  to  a  declaration  that  they 
might  make  an  award  in  the  form  he  drew  up  for  $34,000 
in  his  absence  and  without  further  notice  to  him,  and 
which  would,  unless  they  were  fundi  officio^  have  been 
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valid .  But  the  whole  of  the  aflSdavits  convince  me  that  Hali- 
burton  never  supposed  »nor  had  any  good  reason  for  believing 
that  plans  or  schedules  were  to  bo  annexed  to  the  second 
award.  Then  the  question  is,  whether  the  additiou  of  the 
plans  and  schedules  and  the  alteration  of  the  piaintifTs 
name  was  such  a  departure  from  the  agreement  between 
Judge  Wilmot  and  Haliburton,  as  to  re-open  the  case  and 
render  it  necessary  to  afford  Haliburton  an  opportunity  of 
further  discussion.  Under  this  Act,  if  at  any  stage  of  the 
proceeding  a  commissioner  refuses  or  neglects  to  act,  the 
other  two  commissioners  must  stop  until  another  is 
appointed  as  the  Act  directs,  see  sections  6,  8  and  10. 
But  if,  after  hearing  and  discussion,  one  refuses  to  concur 
in  a  proposed  award  with  the  others,  the  Act,  section  26, 
leaves  it  to  the  usual  rule  applicable  to  arbitrators,  and 
two  can  make  a  valid  award  in  the  other's  absence ;  but  to 
justify  that  course  there  should  first  be  full  discussion  and 
a  final  refusal  to  agree,  not  because  the  dissentient  wishes 
to  discharge  himself  of  the  burthen,  but  because  he  cannot 
bring  his  mind  into  accord  with  his  fellows  in  the  particular 
award  they  propose  he  should  agree  to,  (1).  The  reason 
why  the  rule  requiring  all  to  be  present  at  the  signing  is 
so  strictly  enforced,  is  that  the  award  is  a  mental  act. 
That  up  to  and  at  that  time  any  arbitrator  may  change  his 
mind,  and  therefore,  even  a  dissenting  arbitrator,  unless 
after  such  a  refusal  as  alluded  to,  must  be  present,  or  at 
least  have  a  notice  to  attend,  because  some  argument 
advanced  by  him  may,  at  the  last  moment  change  the 
mind  of  his  fellows.  The  whole  doctrine  is  fully  discussed 
in  Wade  v.  Dowling^  (2)  and  the  cases  there  cited. 
Coleridge  there  says :  ''Mr.  Brown  urges  the  mischief 
incidental  to  a  strict  interpretation  of  the  submission.  I 
agree  that  in  all  questions  of  form  we  should  seek  to  adopt 
that  construction  which  will  best  carry  out  the  intentions 
of  the  parties  in  making  the  submission,  but  considering 
that  such  is  the  rule,  and  that  there  is  no  appeal  upon  the 
(1)    Rubs.  Awd.  aOS.  (2)    4  E.  A;  B.  44. 
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^eritB^  it  18  of  the  greatest  consequence  that  courts,  as  to 

whatever  is  formal,  should  see  that  all  is  properly  done. 

^n/H  re-Perring^  (1)  ^  dispute  was  referred  to  arbitrators 

oturky  two  of  them.     A  proposed  award  was  shown  at  the 

DQeetio^  of  the  three,  to  which  one  of  them  objected,  and 

b«t  tfcfler  a  discussion  declared  that  if  the  other  two  would 

not  cilt;er  their  view,  they  must  make  the  award  themselves 

$f^^  be  would  not  join  in  it.     Afterwards  a  draft  different 

f^^txi  tliat  of  the  proposed  award,  was  sent  by  mistake  to 

vi^  last  mentioned  arbitrator,  by  the  other  two,  and  he 

^Wrned  it   with   comments  and  objections.     The  other 

^^o  afterwards  made  an  tiward,  without  consulting  or 

iiotifying  the  objecting  arbitrator  to  attend.     In  showing 

cause  against  the  rule  to  set  it  aside,  Wightman  argued, 

that  as  after  discussion,  the  dissenting  arbitrator  had  in 

the  most  peremptory  manner  refused  to  join  in  the  award, 

it  was  therefore  of  no  use  to  apply  to  him  agaiu ;  but  the 

court  set   it  aside.     Lord  Denman   says:     <*This  award 

was  not  properly  made,  any  two  under  such  a  submission 

as  this  may  make  a  good  award,  but  then  it  must  be  after 

discussion  with  the  other  arbitrator,  if  after  discussion  it 

appears  there  is  no  chance  of  agreement  with  one  of  the 

arbitrators,  the  others  may  indeed  proceed  without  him. 

Here  Stevens,  the  arbitrator  appointed  by  Perring*  always 

took  a  view  more  favorable  to  Perring  than  the  other  two 

arbitrators,  and  on  one  occasion  he  said  he  would  have  no 

more   to  do  with  the  matter.     EEad  that  declaration  been 

acted  on,  I  do  not  say  the  award   would  not  have  been 

valid. **    He  then  points  out  that  afterwards,  they  got  into 

further  communications ;  and  therefore  after  that  *<  It  was 

only  upon  full  notice  given  to  the  dissenting  arbitrator, 

that  they  were  entitled  to  proceed  without  him,"  and 

Littledale   says^    *' I  am  of  the  same  opinion,    though 

probably   if  the  arbitrators  and  umpire   had  proceeded 

regularly,  the  same  award  would  have  been  made. 

Then,  as  to  the  plans,,  might  their  addition  have  afforded 

(1)    3Ad<fc£.  245. 
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Haliburton,  if  present,  any  fresh  ground  for  argument? 
It  is  necessary  to  remark  that  from  what  occurred  before 
us  on  the  argument,  Judge  Wilmot  seems,  himself,  to  be 
under  some  mistake  as  to  the  perfect  accuracy  of  Plan  No. 
2.  In  his  affidavit  he  states  that  they  had  the  plans  and 
schedules,  now  attached  to  the  award,  before  them  during 
their  discussionp,  to  which  all  had  access  when  necessary, 
**and  that  the  only  objection  made  by  Mr.  Haliburton  to 
the  plans  was  that  they  had  never  been  formally  proved, 
when  they  were,  beyond  doubt,  only  tracings  or  exact 
copies  of  the  plans  put  in  evidence,''  when  the  question 
about  the  1200  acres  claimed  by  Deshrisay  was  being  dis- 
cussed, we  could  not  tell  by  looking  at  the  plans  attached 
to  the  award,  whether  these  1200  acres  were  really  included 
in  the  land  described  or  not ;  and  we  asked  for  the  original 
plan,  which  had  been  in  evidence  before  the  Commissioners, 
and  of  which  the  plan  attached  was  said  to  be  an  exact 
copy,  and  Mr.  Brecken,  who  was  Attorney  General  and 
conducted  the  case  before  the  commissioners,  produced  it ; 
on  looking  at  it  we  found  that  the  commissioners'  boundary 
line,  on  which  the  whole  1200  acre  question  arises,  is 
plainly  laid  down,  but  it  is  entirely  omitted  from  the  plan 
attached  to  the  award.  Now  Mr.  Haliburton  in  his  affi- 
davit states :  '*In  making  up  the  amount  of  award  in  the 
case  of  J.  A.  S.  Macdonald,  the  defendant,  here  the 
lands  outside  the  boundary  line,  established  by  the 
boundary  commissioners  referred  to  in  evidence  given  in 
that  case,  were  excluded  from  our  considerifition,  as  being 
on  another  township."  Haliburton  then  evidently- 
believed  that  the  $34,000  did  not  include  compensation 
for  the  1200  acres ;  he  must  have  known  that  the  commis- 
sioners had  no  power  to  include  any  land  for  which  no 
compensation  had  been  given  in  the  description  of  what 
was  to  be  conveyed  to  the  public  trustee,  and  that 
Macdonald's  right  to  the  1200  acres  could  not  therefore 
be  affected  by  the  award.  Then,  if  by  adding  a  description 
to  the  form  of  the  award  drawn  up  by  him,  it  would  have 
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the  eiS^Bct  of  including  what  he  thought  was  not  included. 
He  Tv^ould,  it  seems  to  me,  if  notified  of  their  intention 
ao(f  to     4ittend,  have  urged  that  this  was  a  greater  injustice 
than  im«»  supposed  they  contemplated  when  he  drew  that 
form  f^^siad  agreed  that  they  should  sign  it  without  him,  and 
his  ar^^aruments  might  have  prevailed,  (though  I  do  not 
8up{>0£»^  they  would),  but  the  remotest  posibility  that  such 
migbt       l}e  the  case  is  all  the  authorities  require.      The 
circuir^  stances  here  are  differont  from  those  which  were 
held  &u:sJfficient  to  re-open  the  matter  in  In  re  Perring  (1), 
buttlx^   reason  is,  it  seems  to  me,  stronger  for  doing  so  in 
thiscsi.^^  than  in  that.      There  appears  to  be  some  extra- 
otiinsk.'mr^  misunderstanding  about  this  1200  acres.      Judge 
Wilocaot^,  in  the  3rd  par.  of  his  affidavit  says,  <<that  the 
Btatei3c:i.^iit  contained  in  the  6th  par.  of  McLean*s  affidavit, 
with  ir^£erence  to  the  1200  acres  situate  near  the  boundary 
\m  oF   Iiots  48  and  36,  «'that  the  arbitrators  decided  in 
ofi^Ti  oourt  to  exclude  the  said  area  of  land  so  established 
M   tlxe   boundary  commissioners,  is  absolutely  false  and 
ualTwe.**      And  in  par.  5  he  says,  **that  the  statement  in 
?^Y*  10  of  McLean's  affidavit  that  although  by  the  plans 
^xmexed  and  referred  to  in  the  award,  the  said  area  of 
1%00  acres  appears  as  included  in  and  forming  part  of  the 
estate  of  the  said  J.  A.  S.  Macdonald,  nevertheless  the 
said  arbitrators,  in  their  estimation  and  valuation  of  the 
said  estate,  did  not  include  or  allow  for  any  lands  south- 
wards or  beyond  the  said  commissioner's  line  is  utterly 
untrue,  and  the  additional  statement  in  the  same  par.  that 
the  same  was  excluded  and  ruled    out    at  the    hearing 
before  the  said  arbitrators  is  also  untrue,  while  Haliburton 
as  positively  states  that  it  is  true.     Now  the  contest  about 
the  commissioner's  boundary  line  on  which  compensation 
for  this  1200  acres  depended,  occupies  13  pages  of  the 
printed     report,     and     on     the    last    page    the    court 
are  made  to  say,  *<It  is  the  ruling  of  the  oourt   that 
we  will  take  this  commissioners'  boundary  line  of  1860  as 
(1)    3  Ad  &E.  245. 
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the  boundary  line  between  Lots  36  and  48.'*  Mr.  McLeod 
then  calls  rebutting  evidence  to  prove  an  old  line  by 
acquiescence  which,  if  it  existed,  according  to  the  constant 
holding  of  this  court  for  a  great  many  years  back,  would 
show  that  the  boundary  commissioners  had  no  jurisdiction, 
because  their  jurisdiction  depends  on  the  fact  that  the  line 
is  unascertained.  After  the  rebutting  evidence  is  given, 
the  report,  page  443,  makes  Mr.  Haliburton  ask  defendant's 
counsel,  "Why  do  you  not  extend  your  claim  to  48?  We 
are  only  deciding  a  question  of  boundary,  and  the  court 
say  you  opened  your  case  specifically  for  Lots  35  and  36, 
we  have  ruled  nothing  about  the  proprietors,  we  have  only 
looked  for  a  boundary  line  and  found  one-.''  Where  did 
they  find  one?  Why,  as  stated  at  page  438,  in  the  com- 
missioners' boundary  line  of  1860.  Mr.  Haliburton  ap- 
pears to  have  concurred  in  ruling  out  this  1200  acres  at 
the  hearing.  If  Mr.  McLeod  had  adopted  Mr.  Haliburton's 
suggestion  and  claimed  the  1200  acres  as  part  of  Lot  48, 
it  seems  to  me  he  would  have  been  admitting  that  to  be  a 
line  which  he  was  contending  was  no  line  at  all.  Why 
the  person  copying  the  plan  for  the  commissioners  should 
have  omitted  a  line  having  so  important  a  bearing  on  one 
of  the  questions  discussed,  is  difficult  to  understand.  It 
shews  the  evil  effect  of  withdrawing  themselves  from  the 
Island.  Had  they  been  here  the  original  plan  could  have 
been  compared  with  the  copy,  and  Haliburton's  objection 
to  the  plans — which  now  appears  not  to  have  been  without 
foundation — would  have  been  removed  and  the  plan 
corrected,  and  the  misunderstanding  with  his  brother 
commissioners  which  probably  arose  out  of  it  prevented ; 
for  I  think  any  one  reading  the  printed  proceedings,  which 
are  part  of  the  case  put  before  us  and  which  we  must  take 
to  be  correct,  and  then  looking  at  the  plan  annexed  to  the 
award  would  have  inferred  that  the  line  laid  down  as 
dividing  Lots  36  and  48  was  the  commissioners'  line  of 
1860,  and  not  the  old  line  which,  according  to  the  printed 
proceedings  had  been  ruled  out.     But,  however  that  may 
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have  been  on  the  bearing,  there  can  be  no  doubt  on  reading 
par.  3  of  Dr.  Jenkin's  affidavit  and  par.  19  of  Judge 
Wilmot's  that  they  intended  to  introduce  compensation  for 
the  1200  acres  in  the  $84,000,  yet  that  does  not  affect 
the  question  whether  the  addition  of  the  plans,  &c., 
re-opened  the  matter  so  as  to  render^  it  necessary  to  notify 
Haliburton  before  proceeding  to  make  an  award  different 
from  that  which  he  agreed  should  be  substituted  for 
the  one  destroyed.  I  was  inclined  on  the  argument  to 
think  that  this  objection  of  not  consulting  was  only  an 
irregularity,  but  the  objection  really  is  that  they  were  not 
acting  as  a  coart,  see  Wade  v.  Dowling  (1),  where 
Wightman  J.,  says,  ''such  an  objection  is  that  legally  the 
award  was  not  signed  at  all."  With  regard  to  the  objec- 
tion that  a  separate  award  should  have  been  made  in 
respect  of  the  1200  acres,  I  think  that  course  should  have 
been  adopted,  and  I  cannot  understand  why  the  counsel 
for  the  Government,  instead  of  resisting,  did  not  join  with 
Mr.  McLeod  (see  printed  proceedings  page  435)  in  urging 
the  commissioners  to  do  so.  If  they  had  and  the  defendant 
proprietor's  right  to  the  sum  so  awarded  on  applying  to 
the  Supreme  Court  was  disputed,  the  Court  if  it  found 
the  &ct  of  an  existing  old  line  doubtful,  would  probably 
direct  an  issue.  If  the  old  line  was  established  the  money 
would  1)e  ordered  to  be  paid  to  the  defendant;  if  the 
commissioners'  line  was  found  valid,  to  Dcsbrisay  in  satis- 
fiiction  of  any  sum  which  might  be  awarded,  if  any  was 
awarded,  to  him  in  respect  thereof.  But  although  the 
finding  a  lump  sum,  if  the  award  was  otherwise  valid 
might,  in  case  the  court  was  called  onto  direct  the  portion 
of  it  awarded  in  respect  of  the  1200  acres,  to  be  paid  to 
some  other  claimant,  render  the  award  nugatory  from  the 
impossibility  of  ascertaining  what  that  portion  amounted 
to,  I  da  not  see  why  we  should  anticipate  the  difficulty 
and  set  aside  the  award  now,  when  perhaps  no  such  claim 
may  ever  be  made,  see  2  Ch.  Col.  of  Stats,  1155,  N.  E. 

(1)    4£L<ft;B.48. 
29 
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Although  a  bona  fide  claim  were  pat  in,  the  court  might 
perhaps  restrain  the  public  trustee  from  conveying  until  it 
was  disposed  of. 

With  respect  to  the  objection  of  affinity  between  Jenkins 
and  Desbrisay,  it  was  not  in  the  nature  of  interest  in  the 
commissioner,  but  of  a  challenge  to  the  favor.  The 
commissioners  could  not  decide  which  was  the  correct  line, 
because  that  would  involve  a  decision  as  to  title  to  the 
land  between  the  two  lines.  No  real  interest  of  Desbrisay 
was  at  stake,  and  there  wan  really  no  likelihood  that  Jenkins 
would  have  any  bias  in  his  favor,  or  against  the  defendant, 
and  as  there  is  no  doubt  that  he  acted  with  the  same  bona 
fides  in  valuing  the  1200  acres,  as  he  did  in  regard  to  the 
rest,  I  think  he  was  not  incompetent,  see  The  Queen  v. 
Randy  (1)  and  The  Queen y.  Meyer ^  (2).  It  was  argued 
on  the  authority  of  the  Ghreai  Northern  R.  W.  Oo.  v. 
The  Cflarenoe  Oo.t  (3 )  that  there  was  a  distinction  between 
awards  made  under  a  private  agreement  and  those  made 
under  the  authority  of  a  statute,  and  that  in  the  latter  case, 
if  the  first  award  is  void,  the  arbitrators  may  make  another. 
In  that  case  a  railway  act  gave  power  to  the  plaintiff's 
company  to  build  a  bridge  across  the  defendant  company, 
line,  provided  that  the  width  between  the  abutments  of 
the  bridge  should  not  be  less  than  26  feet.  By  the  21st 
section  of  the  act  it  was  provided,  that  if  the  engineers 
of  the  two  companies  could  not  agree  on  a  plan  of  the 
proposed  bridge,  then  the  materials  of  which,  and  the 
manner  in  which  the  bridge  should  be  constructed,  should 
be  referred  to  the  Surveyor  of  Bridges  for  the  County  of 
Durham,  whose  decision  should  be  binding  and  conclusive 
on  all  parties.  The  engineers  not  agreeing,  the  plaintiffs 
sent  their  plan  to  Mr.  Benomi,  the  Surveyor  of  Bridges 
for  the  County  of  Durham,  who  made  his  award  and  directed 
the  bridge  to  be  built  in  the  manner  mentioned  in  the 
plan  annexed  to  his  award.     It  appeared  by  the  plan  that 

(1)    1  L.  R.  Q.  B.  230.  (2;    1  Q.  B.  D.  173. 

(3)    1  Col,  607. 


KELLT  v:   MACDONALD.  227 

the  width  of  the  intended  bridge  between  the  abutments 
did  not  exceed  26  feet,  and  that  the  width  of  the  plaintiff's 
land  at  the  point  where  the  bridge  was  to  be  built,  was 
74  feet.     The  defendant  company,  too,   objected  to   the 
plan  on  the  ground  that  if  followed,  the  abutments  must 
be  placed  on  the  defendant's  land,  which  the  Act  did  not 
flatborize.    On  examination,  the  plaintiffs  found  the  objec- 
tion valid,  and  gave  notice  that  they  abandoned  the  plan, 
and  bought  land  from  W.  H.  outside  of,  but   adjoining 
the  defendant's  land,  whereon  to  erect  the  abutments,  and 
after  proper  notices,  applied  again  to  Mr.  Benomi,  who 
made  a  second  award  and  plan,  directing  that  the  abut- 
ments at  each  end  of  the  bridge  should   be   built  close 
adjoining  to  the  land  of  the  Clarence  B.  W.  Co.,  on  the 
land  of  W,  H.     The  defendant  then  objected  to    the 
plaintiff's  building  according  to  the  second  plan  on  several 
grounds,  one  of  which  was  that  by  approving  the  first  plan 
Mr.  Benomi  became  fimctv^  officio,  and  had  no  power  to 
make  the  second.     The  Vice  Chancellor  ordered  a  case  to 
be  sent  to  the  Court  of  Exchequer,  but  for  some   reason 
before  the  case  was  sent  to  that  Court,  he  expressed  a  sort 
of  obiter  dictum  opinion,  for  he   decided  nothing,    that 
whatever  might  be  the  effect  in  the  ordinary  case  of  a 
private   reference,   it   seemed   to   him    upon   the   act  in 
question,  that  as  against  the  present   defendants,    who 
denied  the  validity  of  the  first  plan,  it  was  competent  to 
Mr.  Benomi,  after  that  denial  to  proceed  at  the  request  of 
the  present  plaintiffs  to  approve  of  a  second  plan   as  he 
did,  and  he  says,  my  impression   in   this  particular  case 
having  regard  to  the  language  of  the  Act  and  the  conduct 
of  the  present  defendants,  is  that  the  second  plan  is  valid. 
It  is  evident  that  the   Vice   Chancellor  decided   on   the 
object  of  the  act  and  the  particular  circumstances.     But 
the   case   was   fully   argued   in   the  Exchequer,  and  the 
judges  gave  their  reasons  fully,  see  Clarence  Ry.  Co. 
V.   If.   of  England   By.    Co.   {!).       But    it    is     very 
extraordinary  that  although  the  case  is  cited  from  Colzier 
(1)    13  M.  &  W.  706. 
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on  some  other  points,  no  reference  is  made  to  the 
Exchequer  decision  in  any  text  book  or  digest,  that  I  can 
find,  and  it  was  only  after  obtaining  Colzier's  reports, 
which  were  not  on  the  Island  when  the  case  was  argaed, 
that  I  discovered  that  it  had  ever  been  referred  to  the 
Exchequer.  The  learned  author  of  Russel  on  awards 
when  editing  the  4tb  edition,  from  which  I  presume  Mr. 
Dayies  cited  it,  could  not  have  been  aware  of  it,  or  he 
would  not  I  think,  even  under  a  ^^semble"  have  written 
the  passage  be  has  introduced  at  page  129.  For  the 
reason  why  the  Court  of  Exchequer  held  the  case,  not  to 
fall  within  the  rule  applicable  to  private  references,  was, 
that  the  first  award  was  entirely  ultra  vires^  and  that 
Benomi  was  no  umpire  as  against  the  Clarence  K.  W.  Co., 
because  he  was  umpire,  only  as  to  bridges,  which  mig^t 
have  been  built  without  their  consent.  And  as  the  so- 
called  last  award  was  the  only  plan  uf  a  bridge  that  could 
be  so  built  without  their  consent,  it  was  really  the  first  he 
had  made,  on  the  subject  matter  referred  to  him  under 
the  Act.  This  seems  to  me  the  real  effect  of  the  decision. 
Suppose  a  reference  to  an  engineer  to  decide  on  a  plan  of 
a  bridge  over  the  pond  leading  to  (Government  House, 
and  he  makes  one  of  a  bridge  over  the  pond  at 
MacKinnon's  Tannery,  what  would  that  have  to  do  with 
the  plan  of  the  bridge  he  was  authorized  to  make? 
Besides  a  plan  is  a  thing  which  may  and  often  does 
require  alteration,  and  therefore  the  Act  never  could 
have  intended  that  the  mere  making  of  the  plan  should 
deprive  the  engineer  of  a  power  which  persons  acting  in 
that  capacity  usually  and  necessarily  possess.  When  the 
object  of  a  reference,  either  by  private  agreement  or 
under  an  Act,  is  merely  to  have  some  question  or  dispate 
decided,  what  sound  reason  can  there  be  for  having  one 
rule  of  finality  as  for  one,  and  another  for  the  other. 
Surely  the  maxim  *^sit  finU  liHunC^  is  equally  applicable 
to  both,  and  therefore  when  an  arbitrator  in  either  case, 
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has  once  decided,  his  power  is  exhausted,  and  be  cannot 
renew  it,  see  Oreat  J\r.  iJ.  W.  Oo,,  v.  Mossqp  (1.) 

This  very  point  is  noticed  in  a  Judgment  of  Chief 
Justice  Best  in  Thorpe  v.  Cooper  (2),  he  says :  '< Awards 
made  under  Acts  of  Parliament  are  governed  by  the  same 
roles  as  apply  to  awards  made  on  the  submission  of 
individuals.  A  private  act  is  regarded  only  as  a  deed  of 
the  parties  bound  by  it,  and  when  such  an  act  appoints 
arbitrators,  it  is  the  submission  of  the  parties."  But  the 
Act  alone  seems  to  me  to  settle  this  contention.  The  4drd 
section  says:  *' Provided  further  that  in  case  any  such 
award  is  remitted  back  to  the  commissioners  they  shall 
have  full  power  to  renew  and  re-execute  the  same,  and 
their  powers  shall  not  be  held  to  have  ceased  by  reason  of 
their  executing  the  first  award."  ^^Eoccepiio  probcU 
regulam"  Why  should  it  be  provided  that,  in  that  case 
the  commissioners  should  not  be  considered  fancti  officio^ 
unlesys  the  Legislature  had  considered  and  intended  that 
in  all  other  cases  on  making  their  award  the  usual  rule 
should  apply. 

There  is  nothing,  I  think,  in  the  objection  that  Kelly's 
name  was  substituted  for  MacEachen*s  as  plaintiff,  for  Mr. 
Haliburton's  affidavit  shows  that  this  alteration  was 
merely  carrying  out  his  own  suggestion. 

As  to  the  objection  that  the  commissioners  improperly, 
and  in  excess  of  their  jurisdiction,  received  evidence  of, 
and  took  into  consideration  the  tenants'  right,  under  the 
Tenants'  Compensation  Act  of  1872.  The  way  in  which 
this  matter  strikes  roe  is  this :  The  commissioners'  duty 
was  to  value  the  proprietors'  present  interest,  which 
includes  both  bis  present  and  reversionary  estate,  in 
certain  farms  let  on  short  leases.  If  these  leases  had 
contained  covenants  to  renew,  or  pay  for  improvements, 
and  a  person  was  treating  with  the  proprietor  for  the 
purchase  of  the  reversions,  the  vendee  would  not  give 
nor  the  vendor  demand  'the  full  value  of  the  farms  as 

(1)    17C.B.  130.  (2)    5BiQg.  116. 
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they  would  probably  stand  at  the  expiration  of  the  terms, 
but  both  would  make  some  kind  of  an  estimate  of  the 
probable  amount  at  which  the  improvements  would  be 
valued,  and  deduct  that  from  what  they  thought  would 
probably  then  be  the  gross  value  of  the  farm ;  or  in  other 
words,  would  look  upon  the  improvements  as  property 
which  the  vendor  could  not  sell,  and  therefore  would  not 
consider  them  as  an  element  of  price  at  all ;  and  yet  the 
probable  value  of  the  improvements  would,  or  might 
have  some  influence  on.  both  parties  in  fixing  the  price, 
for  both  would  recollect  that  until  the  lease  expired,  the 
rent  would  be  one  shilling  an  acre,  and  that  on  its  ceasing, 
whoever  held  the  reversion  must  either  pay  a  considerable 
sum  of  money,  or  continue  to  receive  only  the  shilling, 
and  therefore,  although  the  calculation  might  be  difficult 
and  depend  on  so  many  contingencies,  that  no  arithmetical 
process  could  insure  its  correctness;  yet  both  parties 
would,  by  guessing  or  calculation,  or  some  other  way,  be 
sure  to  make  one.  The  effect  of  the  Tenants'  Compensa- 
tion Act,  it  seems  to  me,  is  to  engraft  such  covenant  for 
renewal,  or  payment  for  improvements  upon  leases  which 
previously  contained  none,  and  the  Commissioners  being 
appointed  to  decide  what  is  a  just  price  now  to  be  paid  to 
the  proprietor  for  his  present  and  reversionery  interest  in 
these  farms,  however  difficult  it  may  be  to  arrive  at  a 
correct  conclusion  must,  I  think,  cut  the  knot  by  means 
very  similar  to  those  by  which  the  proprietor  would  have 
cut  it  on  a  voluntary  sale.  I  do  not  mean  to  say  that  a 
case  might  not  arise  on  which  the  interference  of  the 
court  might  not  be  called  for.  Take  for  instance  Coffin's 
farm  at  Mount  Stewart.  Suppose  it  held  under  a  lease 
which  has  ten  years  to  run,  and  that  in  consequence  of  the 
rapidly  increasing  town  which  has  sprung  up  in  its 
vicinity,  it  is  now  worth  $8000  and  the  improvements 
$1000,  and  that  at  the  end  of  ten  years  the  farm  will 
probably  be  worth  $16,000.  The  only  facts  in  the  case 
supposed,  which  can  be  considered  pretty  well  ascertained 
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are,  that  the  farm  is  now  worth  $8000  and  the  improve- 

menta  $1000.     But  the  growth  of  the  town  may  not  equal 

expectations,  and  the  land  ten  years  hence  may  be  worth 

only  $5000,  or  the  town  may  extend,  and  buildings  worth 

$30,000  be  erected  on  the  land  when  the  lease  expires,  for 

all  which  the  proprietor  must  pay  or  continue  to  receive 

only  one  shilling  rent ;  or  the  buildings  may   be  burned 

down  the  day   before  the  lease  expires,   and  then  the 

proprietor  would  step  into  land  of  great  value  on  paying 

a  very  small  compensation.     Among  all  these  conflicting 

chances  and  contingencies  the  commissioners  have  to  fix 

on  an  amount.      Now,   if  it   were    shewn  in  the   case 

supi)osed,  that  the  commissioners  refused  to  hear  evidence, 

or  considered  the  peculiar  circumstances,  then  there  would 

be  a  refusal  to  exercise  their  jurisdiction.     But  nothing  of 

that  kind  is  alleged,  and  we  have  no  power  to  enquire 

whether  their  discretion  in  such  a  matter  was  correctly 

exercised  or  not.     See  Penny  v.  Penny  (1)     Stebbing 

V.    Metropolitan    Board    of    Works     (2).      Duke    of 

Bticdeuch  v.  Metropolitan  Board  of  Works  (3),  and  I 

think  therefore,  there  is  nothing  in  this  objection.     The 

defendant  in  his  affidavit,  complains  that  great  injustice 

has  been  done  him,  and  if  the  statements  contained  in  the 

affidavits  of  himself  and  his  agent  are  correct,  he  would 

no  doubt  make  out  a  very  strong  case,  but  these  are 

matters  which  this  court  cannot  enter  into,  even  if  there 

had  been  no  privative  clause  in  the  Act,  because  the  value 

of  the  land  and  arrears,  as  well  as  the  amount  to  be 

deducted  from  that  value  on  account  of  adverse  holdings, 

liability  to  forfeiture,  &c.,  if  shewn  to  exist,  were  matters 

to  be  decided  by  the  commissioners,  and  the   correctness 

of  their  decision  could  only  be  enquired  into  by  a  Court 

of  Appeal,  which  this  court  is  not,  unless  a  special  power 

in  the  Act  gives  an  appeal  to  it.     But  whether  that  part 

of  the  privative  clause  which  professes  to  take  away  the 

(1)    L.  R.  5.  £q.  227.  (2)    6  L.  R.  Q.  B.  37. 

(3)    5  L.  R.  H.  L.  41S. 
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right  of  appeal  to  the  Supreme  Court  of  the  Dominion  is 
valid,  I  think  very  doubtflil.  If  a  Provincial  Legislature 
can  create  a  new  jurisdiction  with  such  novel  and 
extraordinary  powers  to  be  exercised  over  property  of 
such  enormous  value  as  this  Act  does,  and  then  declare 
that  the  High  Court  of  Appeal  shall  have  no  power  to 
review  its  decisions  on  the  merits,  it  seems  an  assumption 
of  power  in  the  Local  Legislature  to  repeal  pro  ianta^ 
a  Dominion  Act,  which  one  would  suppose  could  only  be 
done  by  the  Dominion  Parliament  itself.  But,  be  that  as 
it  may,  the  only  purpose  for  which  we  can  look  at  state- 
ments of  this  kind  is,  to  decide  that  where  it  is  discretionary 
to  set  aside  proceedings  on  technical  grounds  or  to  leave 
the  party  to  his  action.  If  there  be  nothing  but  mere 
technicality  in  the  case,  ones  mind  naturally  loans  against 
interfering;  whereas,  where  great  injustice  apparently 
exists,  one's  mind  naturally  leans  the  other  way. 

I  do  not  wish  it  to  be  considered,  in  what  I  have  said, 
as  expressing  any  opinion,  as  to  whether  the  compensation 
awarded  be  a  fair  one  or  not.     There  are  two  sides  to 
every  case,  and  I  must  observe,  that  from  my  knowledge 
of  proprietory  estates  in  this  Island,  if  I  were   treating 
for  the  purchase,  before  making  an   offer  I  would  look 
behind  the  rent  roll  to  see  how  much  of  it  really  filtered 
into  the  proprietor's  pocket.     At  the  same  time,  it  is  here 
well  known  that  the  application  of  mussel-mud  and  other 
causes  have  so  increased  the  value  of  land,  particularly  in 
the  locality  of  this  estate,  as  to  render  it  a  very   much 
better  security  for  arrears  and  future  rents   than   it  was 
four  or  five  years  ago.     The  remarks  I  have  read   were 
written  three  or  four  weeks  after  the  argument  of  the  case, 
since  then  the  decision  of  the  Supreme  Court  of  Canada 
reversing  the  decision  of  this  Court  in  Miss  Sullivan's  case  has 
been  given  (1).    Although  some  of  the  expressions  of  the 
learned  judges  may  at  first  seem  to  have  a  broader  meaning, 
their  decision  as  I  understand  it  is  put  solely  on  the  ground, 
(1)    1  Can.  S.  C.  R.  1. 
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^r^  ^be  matters  mentioned  in  the  28th   section,  some  of 

^'^^    this    court    held    to  be   matters    on    which    the 

^^issioners  were  bound  to  exercise  jurisdiction,  were 

^^t^ly  directory.     And  that  they  did  not  intend  to  decide 

^t  an  award  shewn  by  extrinsic  evidence  to   be  void 

either  for  want  of  jurisdiction  or  for  excess  of»  or  not 

exercising  jurisdiction,  or  for  any  other  reason,  could  not 

be  set  aside  by  this  court  under  its  common  law  right  to 

review  the  decisions  of  inferior  tribunals.     And  even   if 

they    had   expressed    such   an    opinion,   as  it    was  not 

necessary  to  the  decision  of  the  case  before  them,  although 

I  should  have  looked  at  that  opinion  with   the  greatest 

respect,  I  should  have  felt  myself  bound  to  decide,  in 

accordance  with  what  seems  to  me  the   plain   rule  to  be 

deduced  from  the  English  authorities  on  the  subject. 

But  I  do  not  think  that  in  setting  aside  this  award  we  are 

deciding  contrary  to  any  dictum  of  the  Chief  Justice  or 

Mr.  Justice  Eitchie.     For  if  the  argument  of  Mr.  Justice 

Ritchie,  that  the  power  given  to  the  court  to   send   back 

the   award   to   the   commissioners    was   intended   to    be 

substituted  for  all  other  powers  of  review,  which  this  or 

any  other  court  might  possess,  then  it  seems  to  follow  that 

if  the  commissioners  act  so  as   to  conceal  a  defect,  for 

which  this  court  could  have  sent  it  back  until  its  power  to 

do  so  was  gone,  the  original  power  of  the  court  may  be 

invoked,  otherwise  the  intention  of  the  Legislature,  which 

to  use  the  words  of  Mr.  Justice  Ritchie  ••was  to  give  the 

Supreme  Court  a  more  summary  and  ample  jurisdiction," 

would  be  entirely  defeated  and  both  the  Government  and 

proprietor   left  without  the   relief   which    the    inherent 

jurisdiction  would  otherwise  have  afforded.     And   Chief 

Justice  Richards  seems  to  have  thought  that  cases  might 

arise  where  this  court's  power  to  interfere  would  not  be 

taken  away,  for  he  says:     «'Here  there   is   no  defect  of 

jurisdiction,  and  it  is  not  pretended  that  there  was  any 

fraud."     But  here  there  is  want  of  jurisdiction,  and  there 

is  a  manifest  concealment  of  a  material  fact,  caused  by 

30 
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the  award  purporting  to  have  been  made  at  Charlottetown, 
when  in  fact  it  was  made  out  of  the  Island. 

Hensley  J.  My  learned  colleagues  on  the  bench,  who 
have  preceded  me  /in  delivering  judgment  in  this  case, 
have  dealt  so  fully  both  with  its  facts  and  the  law  relating 
to  it,  that  I  feel  it  would  be  tiresome  for  me-  to  attempt 
again  to  travel  at  any  length  over  the  same  well-beaten 
and  exhausted  track.  I  shall  content  myself  with  stating 
that  I  concur  in  the  conclusions  at  which  they  have 
arrived,  and  at  which  I  also  have  arrived,  after  a  protracted 
and  minute  consideration  of  the  case  in  all  its  bearings. 

Ist.  I  hold,  apart  from  the  question  of  the  locality 
where  the  act  was  done,  that  the  powers  of  the  com- 
missioners were  exhausted  when  they  had  all  three 
combinedly  executed  their  first  (1st)  award  on  the  29th 
November,  1875,  which  award  however  it  must  be 
particularly  noted  is  not  the  so  called  award  now  on  the 
files  of  this  court  over  which  this  present  contention  has 
arisen.  That  they  then  became  functi  officio^  and  under 
the  authority  of  Mordue  v.  Palmer  (1),  as  settled  on 
appeal  to  the  Chancery  Appeal  Court,  which  in  this 
respect  is  only  confirmatory  of  the  doctrine  established  in 
the  case  of  Ward  v.  Dean  (2),  and  numerous  other 
subsequent  cases  referred  to  at  the  argument,  could  not 
make  any  other  or  further  award,  or  alter  that  which  they 
had  then  made,  at  all  events  so  materially  as  in  this  case 
they  have  done. 

2nd.  That  the  so  called  award  now  on  file,  whether  it 
be  viewed  as  an  original  award  or  as  one  intended  to  be 
the  substitute  or  representative  of  the  first  or  original 
award,  which  according  to  the  affidavits,  was  destroyed  by 
two  of  the  commissioners,  in  the  absence  of,  and  without 
any  authority  from  the  third,  is  not  good  for  want  of  that 
previous  combited  consultation  between  all  the  com- 
missioners previous  to  its  execution,  which   I  think  the 

(1)    6L.B.  Ch.22.  (2)    8  B.  &  Ad.  234: 
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law  does  and  should  require,  as  essential  to  the  proper 
exercise  of  their  jurisdiction,  and  with  which  I  cannot 
hold  it  to  have  been  the  intention  of  the  Legislature  to 
dispense,  notwithstanding  the  stringency  of  the  privativo 
section  45th  of  the  Land  Purchase  Act,  1875.  The  first 
award  was  simply  as  to  the  amount  of  compensation.  The 
second  award  introduced  descriptions  of  lands  and  was 
anne:iced  to  schedules  not  referred  to  in  or  annexed  to  the 
first  award.  As  regards  the  1300  acres  of  disputed  land 
on  the  boundary  line  of  Townships  Nos.  38.  and  48,  a 
new  element  was  introduced  for  discussion,  inasmuch  as 
Mr.  Haliburton,  one  of  the  commissioners,  who  was  not, 
as  I  think  he  onght  to  have  been,  consulted  again  before 
the  second  award  was  executed,  declares  in  his  afiSdavit 
that  these  lands  ^'outside  the  boundary  line  were  excluded 
from  our  consideration  as  being  on  another  township."  I 
am  of  opinion  therefore,  that  in  the  case  of  the  present 
document  alleged  to  be  an  award  or  a  second  award, 
varying  as  I  think  it  does  in  essential  particulars  from  the 
first,  it  is  void,  and  that  in  making  it,  the  two  com* 
missioners  who  signed  it  acted  without  or  outside  of 
authority. 

3rd.  That  both  the  first  and  second  awards  were 
nullities,  because  they  were  executed  out  of  this  Province. 
The  authorities  in  existence  on  this  point,  many  of  which 
have  already  been  referred  to  are,  in  my  opinion, 
conclusive  to  show  that  in  dealing  with  a  statute  like  the 
one  now  under  consideration,  intended  for  the  Province 
of  Prince  Edward  Island  only,  all  things  done  under  its 
authority  must  be  done  within  the  jurisdiction  or  locality 
to  which  it  relates,  unless  the  statute  contains  expressly, 
or  by  necessary  implication,  a  provision  enabling  them  to 
be  done  elsewhere,  which  is  certainly  not  the  case  in  this 
instance ;  for  by  the  14th  section  it  is  pointed  out  that  the 
commissioners  are  both  to  hear  and  consider  the  case-  in 
Charlottetown.  I  fail  to  see  any  reason  why  they  should 
not   be  restricted  to  locality.     No   inconvenience   could 
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arise  from  it ;  on  the  contrary,  much  inconvenience  and 
confusion  has  in  this  case  ensued  from  the  adoption  of  a 
contrary  course,  which  has  resulted  in  an  utter  want  of 
that  combination  of  action  and  mutual  consultation  on  the 
part  of  the  commissioners  to  which  both  the  Grovemment 
which  is  called  upon  to  pay  a  large  sum  of  the  public 
moneys  and  the  proprietor  who  is  to  be  finally  divested  of 
his  estate,  are  alike  entitled. 

I  am  aware  that  this  case  is  one  of  much  public  interest 
and  of  some  public  importance.  I  know  that  it  has  been 
commenced  with  the  view  of  settling,  in  part,  a  question 
which  the  Legislature  frequently,  and  as  I  think  rightly, 
have  declared  it  to  be  desirable  to  settle  for  the  public 
good,  and  that  the  conclusions  at  which  this  court  have 
arrived  will  in  some  measure  be  considered  as  protracting 
that  settlement.  This  I  very  much  regret,  but  those 
interested  in  a  case  must  always  be  careful  to  bear  in  mind 
that  judges  are  not  makers  of  the  law,  but  simply 
expounders  of  it,  as  it  is  in  their  opinion  found  to  be  in 
existence,  moulded  by  and  based  upon  decisions  which, 
even  if  sometimes  they  may  be  inclined  to  wish  they  had 
been  otherwise,  yet  if  viewed  by  them  as  authoritative, 
they  are  bound  to  follow. 
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William  Hbard  v.  The  Union  Bank  of  P.  E.  Island. 
Amendment  of  Verdict. 

H.  had  been  manai^r  of  the  Bank  and  certain  losses  were  made  whioh 
the  Bank  claimed  he  was  liable  to  make  good.  On  reference  to 
arbitration  an  award  for  $1718  was  found  against  him.  He  then 
brought  this  action  for  three  quarters  salary,  and  defendants  pleaded 
the  award  as  a  set  off.  A  verdict  for  $1703  was  found  in  plaintiff  *8 
ikvor.  The  Bank  moved  to  amend  the  verdict  by  entering  it  for  the. 
Bank  for  $13  and  in  support  of  the  motion  produced  affidavits  fi*om 
all  the  jurors,  stating  that  what  they  intended  was  to  find  the 
amount  plaintiff  was  entitled  to  for  three  quarters  salary,  leaving 
him  liable  for  the  amount  of  the  award. 

Held^  (Peters,  J.)  that  the  verdict  must  be  amended  as  moved,  without 
sending  the  case  to  another  jury. 

Motion  to  amend  verdict  for  plaintiff  and  enter  it  for 
defendant. 

30th  October,  1877. 
Mr.  Hodgson  shews  cause. 
Mr.  Peters  conira. 

Our,  ad.  vuU. 

18th  November,  1877. 

Pbtbbs,  J.  In  this  case  the  plaintiff  sued  for  wages 
due  him  as  m^iager  of  the  Bank. 

It  appeared  on  the  trial  that  the  Books  of  the  Bank 
had  got  into  great  confusion  and  that  in  consequence  of 
mistakes  made  by  the  plaintiff  considerable  sums  had 
been  lost  to  the  Bank«  Plaintiff's  salary  had  been  paid 
up  to  a  certain  date,  but  there  was  a  dispute  as  to  the 
amount  he  was  entitled  to  for  three  quarters  subsequent 
to  that  date.  And  the  Bank  claimed  that  he  was  liable  to 
make  good  the  losses  sustained  through  his  mistakes. 
The  whole  dispute  was  referred  to  arbitration.  The 
arbitrators  mad«  an  award  finding  $1718  against  the 
plaintiff  for  loss  sustained  by  the  Bank  from  his  mistakes, 
but  not  finding  the  amount  due  him  for  the  three  quarters. 
Bm  the  award  provided  that  the  plaintiff  might  bring  an 
aetion  fbr  it  in  a  court  of  law.  The  defendants  pleaded 
the  award  for  $1718  as  a  set  off. 
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All  the  jury  therefore  had  to  decide  was  the  amount 
due  him  for  the  three  quarters.  If  that  amount  was  less 
than  the  $1718  the  balance  remaining  after  deducting  it 
from  the  $1718  would  form  the  amount  of  the  verdict  to 
which  defendants  would  be  entitled.  The  usual  issue 
paper  which  is  in  the  following  form  was  handed  to  the 
jury  on  retiring  to  consider  their  verdict : — 

"Gentlemen  :" 

**Do  you  find  for  the  plaintiff  or  defendants?  If  for  the 
plaintiff  what  sum  do  you  find  to  be  due  him?" 
And  under  this  the  jury  write : 

Your  jury  find  for  the  plaintiff  the  sum  of  $1705,  and 
thereupon  the  officer  entered  a  general  verdict  for  the 
plaintiff  for  $1705. 

In  concluding  my  charge  to  the  jury  I  told  them  that 
it  was  not  disputed  that  $1718  was  due  to  the  defendants 
on  the  award,  and  therefore  the  only  question  for  them 
was  how  much  should  be  allowed  the  plaintiff  for  the  three 
quarters'  salary  not  previously  settled  for. 

The  amount  entered  as  a  verdict  for  the  plaintiff  is 
nearly  three  times  as  much  as  he  claimed  to  be  entitled  to 
and  is  in  fact  under  the  circumstances  quite   ridiculous. 

Affidavits  have  been  made  by  all  the  jurymen  to  the 
effect,  that  when  the  verdict  was  given  in  and  read  by  the 
prothonotary,  they  understood  and  intended  that,  that  was 
the  amount  the  plaintiff  was  entitled  to  for  the  three  quarters' 
salary,  but  leaving  him  still  liable  to  the  Bank  for  the 
$1718  due  them  on  the  award,  and  had  they  understood  that 
the  effect  of  the  verdict  as  entered  and  read  by  the  officer 
would  be  to  give  the  plaintiff  $1705,  over  and  above  the 
amount  of  the  award,  they  would  not  have  agreed  to  the 
verdict  being  so  entered.  It  is  true  that  two  of  them 
have  since  made  an  affidavit  on  behalf  of  the  plaintiff  to 
the  effect  that  notwithstanding,  as  stated  in  their  former 
affidavits,  they  knew  the  plaintiff  was  liable  to  the  Bank 
for  the  sum  of  $1718  pleaded  as  a  set  off,  and  that  they 
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found  the  plaintiff  only  entitled  to  $1705  for  the  three 
quarters'  salary  they  would  not  have  found  a  verdict  for 
the  plaintiff.  But  the  juror's  oath  is  to  find  a  true  verdict 
according  to  the  evidence,  and  the  effect  of  these  two  last 
affidavits  is  simply  this,  that  they  would  have  violated  the 
obligation  of  that  oath  by  refusing  to  express  in  words  or 
assent  to  what  they  had  already  found  to  be  the  fact.  No 
attention  can  be  given  to  such  an  improper  and  absurd 
statement  as  this. 

It  was  objected  that  the  affidavits  of  the  jurors  could 
not  be  received. 

The  rule  is  that  affidavits  of  jurors  respecting  what  took 
place  out  of  court  cannot  generally  be  received.  But 
they  may  be  received  to  correct  a  mistake  in  entering  a 
verdict,  and  I  think  under  the  circumstances  of  the  case 
these  affidavits  come  within  the  rule,, yet  as  there  are 
ample  grounds  for  amending  the  entry  of  this  verdict  on 
my  own  notes,  I  do  not  think  it  necessary  to  decide 
whether  they  are  admissable  in  this  case  or  not,  and  I 
therefore  lay  them  aside. 

There  is  no  doubt  a  judge  has  no  power  to  alter  a 
verdict  against  the  intention  of  the  jury,  or  to  supply 
anything  the  jury  have  omitted  to  find.  But  he  has 
power  to  correct  a  mistake  in  entering  it,  where  it  is 
manifest  from  his  own  notes  that  he  is  only  giving  effect 
to  their  intention  by  doing  so  Earnest  v.  Brawn  (1),  and 
many  other  cases  might  he  referred  to  to  support  this 
proposition. 

Now  in  this  case  there  can  be  no  doubt  as  to  what  they 
intended  to  do.  The  award  for  $1718  in  favor  of  the 
defendants  was  pleaded  as  a  set  off  and  admitted  at  the 
trial.  I  therefore  told  the  jury  they  had  nothing  to  do 
with  the  award.  It  might  be  just  or  the  reverse,  but  it 
was  binding  and  conclusive  against  the  plaintiff  and  that 
they  could  not  alter  it  in  the  slightest  degree.  And  that 
therefore  all  they  had  to  do  was  to  find  the  amount  the 
plaintiff  was  entitled  to  receive  for  the  three  quarters' 
(1)    4  Bing.  N.  C.  162. 
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salary.  No  doubt  I  intended  them  to  deduct  that,  when 
ascertained,  from  the  $1718,  and  return  a  general  verdict 
for  the  defendants  for  whatever  the  balance  might  be. 
But  they  took  my  words  literally  and  found  as  I  really 
directed  the  amount  of  the  three  quarters'  salary. 

The  mistake  likely  arose  in  some  measure  from  the 
form  of  the  issue,  **Do  you  find  for  the  plaintiff  or 
defendant  ?  And  if  for  the  plaintiff  how  much  ?  And  the 
form  of  the  written  answer  is  a  consequence  of  the  form 
of  the  question  which  was  itself  incorrect,  in  a  case  where 
that  was  a  plea  of  set  off,  and  where  therefore  there  might 
be  a  sum  found  for  either  plaintiff  or  defendant. 

The  clear  intention  evidently  was  to  find  a  sort  of 
special  verdict  finding  the  amount  of  three  quarters'  salary 
and  leaving  the  court  to  enter  the  verdict,  so  as  to  give 
that  finding  its  legal  effect ;  which  would  be  to  deduct  the 
$1705  from  the  $1718  and  enter  a  verdict  for  the 
defendants  for  $13.  In  Earnest  v.  Broum^  (1),  Parke,  B. 
says,  '*upon  the  whole  of  this  case  it  is  manifest  that  the 
entry  of  this  verdict  in  its  present  shape  was  a  mere  slip, 
unless  it  is  to  be  supposed  that  the  jury  were  either 
foolish  or  mad,"  and  it  could  only  be  on  that  supposition 
that  we  could  suppose  them  to  have  intended  that  the 
verdict  be  entered  in  its  present  shape. 

The  verdict  was  rendered  late  in  the  evening  after  I  had 
lefty  and  Mr.  Justice  Hensley  who  resides  much  nearer  to 
the  Court  House  than  I  do  was  seut  for,  and  not  beiug 
aware  of  the  circumstances  of  the  rase  or  the  way  I  had 
left  it  to  the  jury  took  the  verdict  just  as  it  was  given. 
Had  I  been  there  I  should  at  once  have  corrected  the 
mistake  and  have  the  verdict  entered  in  the  proper 
manner.  To  send  this  case,  which  occupied  eight  days  in 
trying  and  in  which  there  can  be  no  doubt  whatever  of  the 
jury's  intention,  to  another  jury  would  I  think  be  gross 
injustice  and  would  be  to  render  the  proceedings  of  the 
court  ridiculous. 

(I)    4  Bing.  K.  C.  162. 
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The  rule  for  entering  a  verdict  for  the  defendants  for 
$13  must  be  made  absolute. 

See  The  Queen  v.  Fall  (1),  Straker  v.  Gfraham  (2), 
where  Lord  Abinger  says  that  the  reason  why  affidavits 
of  what  a  juror  had  said  is  not  admissable  <*is  because 
otherwise  no  verdict  would  be  safe." 

(1)   1  Q.  B.  ess.  (2)    4.M.  A  W.  721. 
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L.  W.  Hayden  V.  The  Stadioona  Insdranob  Compant. 

Fire  Insurance— Condition  for  notice  of  additional  insurance-- 
Breach  > 

H.  insured  in  the  defendant  company^s  office,  the  policy  containing  a 
condition  that  if  any  additional  Insurance  should  he  effected,  notice 
must  be  given  the  company,  otherwise  the  policy  to  be  void.  When 
the  company's  agents  took  the  application,  plaintiff  objected  to  this 
condition  and  the  agents  told  him  he  could  insure  in  some  other 
company,  but  It  did  not  appear  that  they  told  him  he  need  not  give 
notice  of  such  other  insurance.  Plaintiff  effected  other  insurance  of 
which  he  gave  no  notice.  Plaintiff's  property  having  been  burnl^ 
he  brought  an  action  on  the  policy,  and  the  company  pleaded  (1) 
that  plaintiff  was  not  interested  to  the  amount  insured,  (f)  that 
plaintiff  delivered  a  fraudulent  account  of  the  goods,  (3)  no  notice 
of  the  subsequent  insurance,  (4)  that  defendant  was  induced  by 
fraud  to  make  the  policy.  The  jury  did  not  find  a  verdict  for  either 
party,  bat  found  a  special  state  of  facts  from  which  the  Court 
should  direct  for  whom  the  verdict  should  be  entered. 

Ifeld^  (Peters,  J.),  that  the  condition  as  to  notice  of  subsequent 
insurance  had  not  been  waived  by  the  acts  of  the  agent  and  that  the 
verdict  must  be  entered  for  defendant  on  the  plea  of  want  of  notice, 
and  for  plaintiff  on  the  other  pleas. 

Motion  to  enter  judgment  for  defendant  on   special 
facts  found  by  a  jury. 

31st  October.  1877. 

Longwortb,  Q.  C.  and  Mr.  Sullivan  for  plaintiff. 
Mr.  McLeod  and  Mr.  Peters,  contra. 

27th  November,  1877. 

Peters,  J.  This  was  an  action  on  a  policy  of 
insurance  against  fire  insuring  $1200  on  plaintiff's  store 
and  $2800  on  goods  therein.  The  policy,  among  others, 
contained  a  condition  that  if  any  additional  insurance 
should  be  effected  on  the  property  by  the  insured,  notice 
thereof  should  be  given  to  the  company,  and  if  such  notice 
was  not  given  the  policy  should  be  void. 

From  the  evidence  it  appeared  that  Goddard  was  a 
travelling  agent  to  solicit  applications  for  risks,  but  not  to 
take  or  issue  policies,  and  both  he  and  the  plaintiff  stated 
that  on  the  conditions  being  read,  the  plaintiff  objected  to 
the  condition  against  additional  insurance  alleging    that 
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$4000,  which  was  the  largest  amouDt  the  company  would 
take,  would  not  cover  his  property,  and  Goddard  replied 
that  he  could  insure  more  in  some  other  office  and  himself 
mentioned  the  North  British. 

That  this  subject  was  again  alluded  to  in  the  office  of 
'  Mr.  Carvell  who  was  the  agent  of  the  company  in  this 
Island,  authorized  to  take  risks  and  to  issue  policies,  and 
Carvell  told  him  he  could  effect  further  insurance.  But 
both  Carvell  and  Goddard  swore  positively,  that  Carvell 
distinctly  informed  him,  that  if  he  did  so,  he  must  give 
notice  of  it  to  the  company,  while  the  plaintiff  swore  as 
positively  that  neither  of  them  told  him  anything  of  the 
kind.  Some  weeks  after  this  the  plaintiff  effected  further 
insurance  on  the  goods  in  the  ^^North  British'*  for  £200 
sterling.  No  notice  of  this  insurance  was  given  to  the 
company  until  after  the  fire  and  fourteen  days  after  the 
insurance  was  effected. 

The  defendant  pleaded : 

1st*  That  plaintiff  was  not  interested  in  the  premises 
to  the  amount  insured. 

2nd.  That  plaintiff  delivered  a  fraudulent  account  as 
to  goods. 

3rd.  That  no  notice  of  the  subsequent  insurance 
was  given  to  the  company. 

4th.  That  defendant  was  induced  to  execute  the 
policy  by  fraud  of  plaintiff. 

Issue  was  taken  on  all  the  pleas  but  the  third,  to  that 
plaintiff  replied. 

1st.     That  plaintiff  did  not  effect  insurance  on  the  same 

property. 

2nd.     That  he  gave  notice  of  the  subsequent  insurance. 

After  summing  up  the  evidence,  I  put  the  following 
written  questions  to  the  jury,  each  of  which  they  answered 
9eriatufn. 

1st.  Were  the  goods  overvalued  at  the  time  of  apply- 
ing for  the  policy  ? 

Answer — •'  No." 
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2nd.  Was  the  statement  of  plaintiff  that  goods  and 
property  amounting  to  $7,750  were  destroyed  by  the  fire, 
a  false  statement? 

Answer — «« No.** 

3rd.  If  it  was  fiftlse  was  it  made  for  the  purpose  of 
inducing  the  company  to  pay  the  $4000  insured  by  the  • 
policy? 

Answer — <'  Not  as  it  appears  to  us  from  the  evidenoe." 

4th.  Did  the  agents  of  the  company  at  the  time  of 
delivering  the  policy,  or  at  the  time  of  its  being  finally 
copied  into  the  company's  book,  give  plaintiff  permission 
to  effect  insurance  in  the  **  North  British  "  or  any  other 
company? 

Answer — ^*  Yes,  it  appears  to  us  they  did.** 

5th.  If  such  permission  was  given  did  such  agents,  or 
any  one  on  their  behalf,  or  in  their  presence,  inform 
plaintiff  that  if  he  did  effect  such  further  insurance  be 
must  still  give  notice  of  it  to  the  company  ? 

Answer— <«  No.'* 

6th.  Was  there  at  any  time  after  the  date  of  the  policy 
more  than  one  cask  of  kerosene  stored  on  the  premises? 

Answer — •*  No.** 

7th.  Had  the  plaintiff  when  he  made  his  application 
for  insurance  any  reasonable  ground  for  apprehending 
danger  of  having  his  premises  set  fire  to  ? 

Answer — "No." 

8th.  What  amount  of  loss  did  plaintiff  sustain  on 
account  of  the  destruction  of  the  store  ? 

Answer—**  $1800." 

What  loss  did  he  sustain  by  destruction  of  goods  in 
store? 

Answer— ••$7750." 

These  answers  are  conclusive  in  the  whole  case  except 
on  the  questions  arising  on  the  third  plea. 

As  to  that  part  of  the  rule  nisi  which  asks  judgment  for 
the  plaintiff  non  obstante  veridicto^  that  can  only  be  given 
when  the  defendant's   plea  has  confessed  the  cause  of 
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action,  but  the  matter  set  up  in  evidence  is  not  sufficient 
for  that  purpose,  that  is  not  the  case  here.  There  is  no 
verdict  for  either  party.  But  facts  are  specially  found  by 
the  jury  from  which  the  court  must  direct  for  whom  the 
verdict  shall  be  entered,  and  neither  party  can  enter  up 
judgment  until  such  direction  is  given. 

For  the  plaintiff  it  is  contended  that  as  the  company's 
agent  gave  him  permission  to  insure  in  the  **  North 
British,''  that  waved  the  necessity  of  his  giving  them 
notice. 

It  is  true  he  was  told  he  might  insure  in  another 
company,  but  it  is  to  be  observed  that  he  had  a  right  to 
do  so  without  such  permission.  All  the  condition  required 
is  that  after  having  done  so,  he  should  give  notice  of  it. 

The  plaintiff  might  intend  to  make  further  insurance 
when  talking  with  the  agent  but  change  his  mind  and 
never  do  so.  The  object  is,  First, — that  the  company  may 
be  able  to  estimate  the  risk,  since  the  greater  the  amount 
insured  the  less  interest  the  insurer  has  in  exercising 
yigilence  in  preventing  accidents,  and  the  greater  induce- 
ment to  bring  about  the  event  which  will  entitle  him  to 
the  amount  insured. 

It  is  also  necessary  that  insurers  should  be  informed  of 
farther  insurance  and  its  amount,  that  they  may  be  able 
to  know  their  proportionate  liability  in  case  of  loss,  and 
also  to  determine  whether  they  will  continue  the  risk  or 
exercise  their  option  of  determining  it  by  cancelling  the 
policy.  It  is  evident  that  a  mere  statement  of  the  insured 
of  his  wish  or  intention  to  procure  additional  insurance, 
would  not  afford  to  the  insurers  the  benefits  which  the 
condition  requiring  notice  was  intended  to  secure  to  them. 
Adopting  the  plaintiff's  statements  to  their  fullest  extent, 
this  is  all  that  occurred,  for  he  does  not  pretend  that 
either  Carvell  or  Goddard  told  him  that  if  he  did  further 
insure  he  need  not  give  notice.  All  he  says  is,  they  did 
not  tell  him  he  must.  The  simple  effect  of  their  statements 
to  him  therefore  was  merely  to  point  out  to  him  a  right 
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with  which  the  policy  did  not  interfere,  and  which  by 
reading  the  policy  he  could  have  ascertained  for  himself. 
Had  the  agents  told  him  he  need  not  give  notice,  aud 
there  was  no  other  condition  affecting  the  question,  we 
might  perhaps  have  had  to  consider  whether  the  company 
would  not  be  estopped  from  relying  on  the  conditioo. 

There  are  decisions  of  courts  in  the  United  States  cited 
by  Mr.  May  (608  and  614;  where  the  doctrine  of  estoppd 
by  acts  and  statements  of  agents  have  been  held  to  bind 
insurers.     But  they  all  appear  to  apply  to  cases  arising 
on  statements  made  in  applications  for  insurance  prelimin- 
ary to  entering  into  the  final  contract,  and  the  principle 
on  which  they  appear  to  have  been  decided  is,  that  when 
an  agent  in  soliciting  fills  up  an  application  for  insurer  to 
sign,  and  by  mistake  or  otherwise,  puts  down  an  insurer's 
reply  incorrectly,  or  inserts  an  answer  to  a  question  that 
the  insurer  never  answered  at  all,  then  as  the  agent  was 
really  acting  in  a  matter  within  the  sphere  of  his  duties, 
the  insurer  cannot  avail  himself  of  the  agent's  mistake  or 
misconduct  to   the  prejudice  of  the  insured.     But  this 
seems  to  have  no  application  to  a  case  where  the  insurer 
has  the  policy  (the  final  contract)  before  him,  and  sees, 
and  examines,  and  discusses  the  terms  and  conditions,  and 
knowing  that  that  policy  with  its   terms  and  conditions 
is    the  only   contract  which  the   agent  has  authority  to 
make,  deliberately  accepts   it,  then  I  think  that  neither 
the  words  nor  conditions  of  the  policy  or  their  meaning 
can  be  changed,  waived,  or  altered  hy  parole  evidence  of 
any  statement  or  promises  made  by  the  agent,  so  as  to 
estcpp  the  company  from  insisting  on  all  the  conditions  of 
the  policy  because  such  promises  or  statements  are  clearly 
beyond   the  scope  of  the  agent's  authority.     To  found  a 
defence  on  the  agent's  conduct  or  promises  in  such  a  case 
you  must  go  further  and  show  that  by  some  device,  trick 
or  artifice  amounting  to  fraud,  the  agent   deceived  the 
insurer,  and  induced   him  to  accept  a  policy  containing 
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conditious  which  but  for  the  agent's  fraud  he  would  not 
have  accepted. 

But  the  12th  condition  entirely  settles  this  contention, 
for  it  provides  that  no  one  of  the  conditions  shall  be 
deemed  waived  in  whole  or  in  part  unless  made  in  writing 
by  indorsement  on  the  policy  and  signed  by  the  managers 
of  the  company  for  Canada.  No  court  has  power  to  strike 
out  this  cpndition  and  make  a  new  contract  for  the  parties. 

Then  it  is  replied  that  he  gave  notice  of  the  subsequent 
insurance.  The  facts  respecting  this  point  which  were 
admitted  on  both  sides  were :  That  the  insurance  in  the 
defendant's  company  was  $4000,  divided  thus,  $1200  on 
the  store,  and  $2800  on  goods  therein,  and  the  insurance 
with  the  North  British  was  £300  sterling,  divided  thus, 
£200  on  goods  previously  insured,  and  £100  on  furniture 
not  covered  by  the  policy  in  which  this  suit  is  brought. 
I  hold  that  the  notice  under  this  condition  must  be  given 
promptly,  and  that  it  was  not  given  in  reasonable  time. 

It  is  contended  that  as  the  last  policy  does  not  cover 
the  whole  of  the  property  insured  by  the  first  policy,  and 
covers  some  not  included  in  it,  it  is  not  a  double  insurance. 
But  this  position  cannot  be  supported.  The  contract  is 
entire  to  insure  $4000,  limiting  the  insurer's  liability  in 
respect  of  each  kind  of  property  to  an  expressed  amount, 
and  therefore,  a  breach  of  the  condition  in  regard  to 
either  must  avoid  the  policy  in  toto,  unless  we  can  find  in 
the  contract  something  which  shows  that  parties  intended 
that  it  should  only  affect  it  protanto. 

But  everthing  points  the  other  way.  The  plain  object 
and  intention  of  the  condition  is  to  have  the  insured  still 
interested  in  protecting  the  property  insured  from  destruc- 
tion either  through  carlessness  or  design.  If  further 
insurance  on  part  of  the  property  was  not  a  breach  affecting 
the  whole  condition,  an  insurer  might  on  goods  worth  only 
$6000  insure  $5000,  and  then  affect  other  insurance 
on  them  for  $1000,  and    by   having  some  other  trifling 
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property  insured  in  the  policy,  perhaps  for  only  $50, 
entirely  evade  the  condition.  This  could  never  have  been 
the  intention  of  the  parties.  I  think  the  verdict  must  be 
entered  for  the  defendant  on  the  3rd  plea.  On  the  other 
issues  for  the  plaintiff. 

Pauceb,  C.  Jm  and  ELbnslkt,  J.  concurred. 
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The  Queen  y.  Nicholas  Collins. 
Orange  Biot  ^Motion  to  guaiA  indictment-^Orangemen  on  grand 

Defendant  was  indicted  for  riot  during  which  the  Orange  Lodge  in 
Charlottetown  had  been  attacked  and  damaged.  On  the  Grand  Jury 
which  found  the  bill  against  defendant  were  some  orangemen, 
though  it  did  not  appear  tliat,  beyond  being  members  of  the 
association,  they  liad  any  personal  interest  in  the  hall.  The  case 
for  the  Crown  was  closed  when  defendant's  counsel  moved  to  quash 
the  indictment  on  the  ground  that  the  Orange  Grand  Jurors  were 
disqualified  to  act  on  the  Grand  Jury  in  a  case  where  the  defendant 
was  charged  with  riot  causing  damage  to  property  in  which  orange- 
men  were  interested. 

//M,  that  the  oraiigemen,  as  such,  were  not  disqualified  to  act  as 
Grand  Jurors. 

MonoN  to  quash  indictment  for  riot. 

29th  January,  1878. 
Palmer,  Q.  C.  and  Mr.  Hodgson  for  motion. 
The  Attorney-General  and  Longworth,  Q.  C,  for  the 
Crown. 

4th  February,  1878. 

Palmbr,  C.  J.  During  the  trial  of  this  cause  applica- 
tion was  made  by  the  counsel  for  the  traverser,  to  quash 
the  indictment  by  motion  founded  on  an  affidavit  made  by 
him  stating  that  certain  members  of  the  Grand  Jury  who 
found  the  bill  of  indictment,  <*are  members  of  the 
association  known  as  the  Orange  Association  of  this 
Island."  Two  individuals  were  named,  viz. :  Donald 
Ferguson,  the  foreman,  and  Donald  MacEenzie,  and  the 
affidavit  sets  out  that  the  building,  the  Orange  Lodge,  is 
the  property  of  the  Orange  Association  of  this  Island  and 
that  the  said  Donald  MacKenzie  and  every  other  member 
of  the  said  association  has  a  direct  interest  therein.  A 
suppUniental  affidavit  was  subsequently  produced,  by 
leave  of  the  courts  made  by  one  Patrick  Brenan,  in  which 
he  sets  out  the  names  of  three  other  members  of  the 
Grand  Jury,  viz. :  William  E.  Dawson,  Adam  Murray 
and  Robert  Mutch,  who  Brenan  swears  were  and  are 
32 


250  THE  PRINGB   EDWARD  ISLAND  REPORTS. 

members  of  the  said  Orange  Association,  and  also  that  the 
property,  Orange  Lodge,  is  owned  or  rented  by  the  said 
Orange  Association  of  which  these  three  persons  are 
members  and  that  they  and  each  of  them  have  an  interest 
in  the  said  building  as  members  of  the  said  Orange 
Association. 

Although  this  motion  was  made  at  a  stage  of  the  case 
when  the  evidence  on  the  part  of  the  Crown,  over  twenty 
witnesses,  had  closed,  and  five  on  the  part  of  the  traverser 
had  also  been  examined,  I  felt  quite  willing  and  even 
anxious  that  the  questions  raised  by  these  affidavits  shonld 
be  disposed  of  before  the  cause  should  proceed  further, 
and  having  consulted  with  my  brother  judges  they  quite 
concurred  in  the  advisability  of  this  course.  The  Crown 
officers  having  shown  cause  against  the  rule,  and  adduced 
various  affidavits  of  the  Grand  Jurors  and  others,  we  have 
now  to  decide,  after  having  duly  perused  these  affidavits 
and  given  every  consideration  to  the  arguments  of  counsel, 
whether  this  motion  can  under  the  law  of  this  colony  and 
practice  of  the  court  be  allowed. 

With  the  argument  which  was  so  ably  pressed  by  the 
defendant's  counsel,  pointing  out  the  ever  valued  privileges 
of  the  accused  that  the  jury  to  pronounce  on  his  case 
should  be  perfectly  free  from  all  prejudice  against  him 
and  from  all  interest  in  the  suit,  I  fiilly  agree,  and  the 
question  here  is  whether  any  of  the  Grand  Jurors  named 
looking  at  these  affidavits,  are  proved  to  have  been  so  far 
interested  in  the  prosecution  or  prejudiced  against  the 
traverser  as  to  have  really  and  substantially  affected  the 
impartiality  and  justice  of  the  proceeding.  Frist,  as 
regards  the  alleged  oraugemen :  Is  an  orangeman,  being 
a  Grand  Juror,  ^er  ae  disqualified  where  the  charge  against 
the  traverser  is  for  an  alleged  wrong  or  injury  done  to 
other  members  of  an  Orange  Association  ?  No  authority 
in  support  of  this  proposition  has  been  adduced  by  the 
counsel  for  the  traverser,  and  for  this  court  to  decide  that 
members  of  the  Grand  Jury,  who  had   taken  no  part 
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whatever  io  the  cause  of  prosecution  and  against  whom  no 
evidence  of  interest,  partiality  or  prejudice  was  proved, 
were  incompetent  merely  because  they  belonged  to  an 
Orange  Association,  would  in  my  opinion  be  a  judgment 
without  either  principle  or  autliority  to  support  it. 

The  Association  is  said  to  be  one  by  which  its  members 
are  bound  by  some  secret  oath  or  oaths  to  defend  and 
assist  one  another  in  various  described  or  imaginable 
plights  or  circumstances  in  which  they  may  be  placed.  A 
form  of  oath  has  been  produced  and  proved  by  one  of  the 
witnesses  on  the  part  of  the  prosecution  as  the  oath  and 
only  oath  known  or  used  in  the  Orange  Lodge  which  is 
alleged  to  have  been  molested  in  this  proceeding ;  but  in 
this  oath  however  voluntary  and  unauthorized  by  any 
affirmative  law  of  the  country  I  can  perceive  nothing  that 
in  the  present  case  would  render  a  grand  juror,  who  had 
taken  it,  incompetent  to  inquire  into  a  charge  made 
against  a  stranger  for  a  trespass  against  the  person  or 
property  of  another  member  of  the  Orange  Association. 
In  the  eyes  of  many  persons  it  might  on  first  consideration 
appear  objectionable  or  perhaps  unjust  that  when  criminal 
conduct  of  Orangemen  comes  even  incidently  in  question, 
Orangemen  should  be  allowed  to  be  on  the  jury  who  are 
to  try  the  case,  as  the  jury  would  not  appear  above  all 
suspicion  ;  but  how  are  they  to  be  rejected  ?  This  court 
would  have  no  power  to  annul  a  panel  for  such  an 
objection.  Were  it  to  take  upon  itself  such  an  authority 
it  is  impossible  to  say  what  inconvenience  or  even  injustice 
might  ensue  from  it.  It  would  be  interposing  where  the 
Legislature  has  not  thought  proper  to  do  so.  The  Sheriff 
in  returning  the  names  of  jurymen  proceeds  according  to 
the  directions  prescribed  in  our  Provincial  Statute,  and 
we  cannot  strike  off  those  whom  that  statute  legalizes. 
Suppose,  for  instance,  that  a  very  narrow-minded  and 
bigoted  protestant,  and  there  are  unhappily  such  minds  to 
be  found  occasionally  in  all  denominations,  had  a  diapute 
with  a  Romam  Catholic  on  the  subject  of  their  religion  and 
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it  ended  by  the  Boman  Catholic  beiDg  charged  with 
grieviously  assaulting  the  prolestant  who  thereupon 
resorted  to  a  Bill  of  Indictment,  and  that  on  the  Grand 
Jury  of  that  term  there  were  several  Boman  Catholics,  and 
that  the  prosecutor  made  an  affidavit  stating  that  he 
believed  such  Boman  Catholic  grand  jurors  were  deeply 
prejudiced  against  him  and  that  he  firmly  believed  they 
would  never  agree  to  find  a  bill,  and  on  such  grounds 
moved  the  court  to  strike  such  grand  jurors  off  the  panel. 
Could  the  court  for  one  moment  listen  to  such  a  motion  if 
no  other  grounds  were  alleged  against  them  than  that 
merely  they  were  Boman  Catholics  ?    Surely  not. 

But  the  defendant's  counsel  do  not  rest  on  the  ground 
alone  of  the  Orand  Jurors  objected  to  being  orangemen. 
They  rely  on  another  ground  set  forth  in  the  affidavits, 
viz.,  that  some  onie  or  more  of  the  alleged  orangemen 
Grand  Jurors  named,  and  in  particular  Donald  McEenzie, 
are  in  some  respects  part-owners  of  the  Orange  Hall  or  of 
the  apartment  therein  that  was  injured  by  the  alleged 
rioters,  and  would  suffer  by  having  to  pay  a  part  of  the 
damages  for  repairs.  This  objection,  certainly,  is  a  very 
different  one  from  the  other,  and  if  it  be  established  by 
the  affidavits  that  a  grand  juror,  whether  orangeman  or 
not,  would  have  to  pay  or  contribute  any  material  part  of 
the  damages  occasioned  by  the  alleged  riot,  he  would  be 
deemed  to  be  interested  and  influenced  in  his  feelings  and 
opinions  in  acting  on  the  Grand  Jury  and  therefore 
objectionable.  We  must,  therefore,  examine  the  affidavits 
and  see  whether  this  interest  is  established.  As  to  the 
affidavit  of  Patrick  Brenan,  he  alleges  that  *'the  property, 
Orange  Lodge,  is  owned  and  rented  by  the  said  Orange 
Association  of  which  the  said  three  persons  are  members, 
viz. :  Messrs.  Dawson,  Murray  and  Mutch,  and  that  they 
and  each  of  them  have  an  interest  in  the  said  building 
as  members  of  the  said  Orange  Association.*' 

When  we  perceive  by  the  other  affidavits  made  by 
persons  far  better  qualified  to  know,   that  two  of  these 
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three  persons  are  not  and  never  were  orangemen,  and  the 
other,  Mr.  Dawson,  has  virtually  ceased  to  be  one  ten  or 
twelve  years  ago,  and  disclaims  in  the  most  unequivical 
language  having  now  or  ever  having  had  any  interest  in 
the  Orange  Lodge,  but  little  reliance  can  be  placed  on  the 
information  or  allegations  to  be  found  in  the  affidavit  of 
one  who  has  acted  with  such  carelessness  in  attesting  to 
statements  so  very  opposite  to  the  facts. 

The  traverser's  affidavit  therefore  is  that  which  we  must 
took  to.  He  therein  states  in  paragraph  5,  that  ^*  the 
building  (Orange  Lodge)  &c.,  is  the  property  of  the 
Orange  Association  of  this  Island,  and  that  the  said 
Donald  McEenzie  and  every  other  member  of  the  said 
Association  has  a  direct  interest  therein."  This  allegation 
conveys  but  very  little  information  on  the  subject.  Does 
it  mean  that  McEenzie  is  a  part  owner  of  the  building  or 
lodge  room,  or  has  a  mere  gratuitous  license  of  access  to 
the  rooms  when  used  for  the  purposes  of  the  lodge  ?  Or 
does  it  mean  some  pecuniary  interest  such  as  a  right  to 
enter  the  apartments  by  paying  some  certain  fee  monthly 
or  otherwise  for  entrance  to  the  premises?  or  does  it 
mean  that  he  is  a  member  of  the  lodge  in  question  and  a 
co-tenant  of  those  who  rent  the  room  and  as  such  are 
liable  to  a  certain  proportion  of  the  expenses  for  repairing 
the  damages?  All  this  seems  vague  and  extremely 
uncertain.  Now  Daniel  Stewart  and  Donald  McEenzie  in 
their  affidavits  both  state  that  the  said  building  is  not  the 
property  of  the  Orange  Association,  and  the  latter  adds 
that  he  has  certainly  no  direct  interest  in  it,  nor  to  his 
knowledge,  information  or  belief,  has  he  any  indirect 
interest  in  it.  It  is  true  that  Daniel  Stewart  states  further 
that  he,  as  well  as  Charles  Hooper,  F.  H.  Campbell, 
Hector  McNeill,  and  Christian  Hanson  are  lessees  of  the 
second  flat,  by  lease  from  the  late  James  Offer,  and  that 
the  Boyne  and  St.  Oeorge  Lodges  of  Orangemen  occupy 
the  same  flat  as  a  lodge  room  and  pay  rent  for  it,  and 
that  Orangemen  belonging  to  other  lodges   have  not  the 
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slightest  interest  in  the  buildinfi;  or  lodge  room  therein 
either  direct  or  indirect.  If  the  grand  juror,  Donald 
McEenzie,  were  a  member  of  either  the  said  Boyne  or  St. 
George  Lodges,  be  would  surely  know  whether  he  was 
paying  rent  for  it ;  or  if  he*  had  become  a  member  would 
in  all  likelihood  on  becoming  so  have  first  made  himself 
acquainted  with  all  pecuniary  liabilities  which  would 
attach  to  membership.  Where  then  does  there  appear 
that  specific,  tangible  amount  of  interest  in  either  of  the 
objected  jurors,  that  the  court  can  put  its  finger  on  and 
say  ^<  this  interest  or  liability  is  material  and  really  and 
substantially  affected  the  impartiality  and  justice  of  tho 
proceedings." 

Now  the  law  cited  as  applicable  to  the  present  question 
is  the  Island  Statute  24th  Vic,  Cap.  10,  Section  34  of  this 
Statute,  which  doubtless  gives  to  the  Supreme  Court  of 
this  Island  much  greater  power  than  is  given  to  the 
Criminal  Courts  of  England  by  the  Imperial  Statute  14 
and  15  Vic,  Cap.  100,  for  even  after  plea  pleaded  our 
Act  provides  that  a  traverser,  who  at  this  stage  was  not 
aware  of  the  objection  may  still  avail  himself  of  a  caube 
of  challenge  against  a  grand  juror  or  to  the  array  itself. 
And  if  the  court  or  judge,  &c.,  shall  consider  that  the 
objection  was  material  and  really  and  substantially  affected 
the  impartiality  and  justice  of  the  proceeding  than  and  in 
such  case,  but  not  otherwise,  the  court  or  judge,  &c.,  if  it 
or  he  thinks  fit  so  to  do,  should  alow  the  objection.  Now 
the  Act  states  that  the  mode  of  allowing  the  objection  is 
by  granting  a  new  trial.  This  of  course  is  where  the 
cause  against  the  traverser  has  proceeded  to  the  completion 
of  the  trial.  The  Act  appears  to  mo  to  be  defective  in 
giving  expression  to  what  I  strongly  think  must  have  been 
intended  by  the  Legislature  as  regards  the  stage  of 
proceedings  between  plea  and  trial.  Whether  the  Act 
can  be  so  construed  as  to  warrant  the  court  or  judge  in 
quashing  the  indictment  before  the  completion  of  the  trial 
is  not  in  terms  expressed.     The  objection  is   not  a   mere 
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formal  one,  appearing  on  the  face  of  the  indictment  and 
therefore  is  not  aided  by  the  16th  Vic,  Cap.  8,  and  if 
being  made  to  appear  a  material  and  substantial  objection 
between  plea  pleaded  and  the  trial  of  the  cause,  the  court 
has  no  power  to  quash  the  indictment,  it  would  seem 
certainly  contrary  to  the  spirit  of  the  24th  Vic,  Cap.  10. 
However,  as  unquestionably  to  my  mind,  the  objection 
relied  on  does  not  really  and  substantially  affect  the 
impartiality  of  the  proceeding  there  does  not  appear  to 
me  any  grounds  for  quashing  the  indictment. 

PisTEBS,  J.  The  defendant  was  indicted  for  a  riot,  the 
object  of  which  appears  to  have  been  to  pull  down  the 
Orange  flag  flying  over  premises  occupied  as  an  Orange 
Lodge,  and  pleaded  not  guilty,  and  the  trial  proceeded 
for  several  days  until  the  crown  witnesses  were  examined 
and  the  case  for  the  crown  closed,  when,  as  the  defend- 
ant alleges  in  his  aj£davit,  it  was  discovered  that  the 
foreman  and  several  other  members  of  the  Grand  Jury 
were  orangemen  and  owners  of  or  interested  in  part  of  the 
building  attacked,  the  windows  of  which  were  'broken  by 
stones  and  missiles  from  the  rioters;  and  the  aj£davit 
further  stated  that  if  allowed  time  to  inquire,  defendant 
believed  he  could  prove  that  several  other  members  of  the 
jury  were  members  of  the  Orange  Association  and  inter- 
ested in  the  premises  injured.  Such  an  application  in  the 
middle  of  a  trial  is  unusual,  but  considering  that  the 
objection  related  to  the  purity  and  impartiality  of  juries 
which  the  constitution  is  so  careful  to  secure,  and  also 
that  the  examination  of  a  vast  number  of  witnesses  for  the 
defence  and  other  proceedings  must  occupy  many  days, 
which  if  the  application  was  successful  would  be  entirely 
thrown  away,  we  accorded  to  the  motion  of  the  defend- 
ant's counsel  and  granted  a  rule  to  show  cause  why  the 
indictment  should  not  be  quashed,  and  dispensed  with  the 
jury  until  to-day. 

The  rule  was  argued  before  us  on  Friday,  and  the  two 
grounds  taken  by  the  defendant's  counsel  are : 
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1st.  That  the  principles  of  the  Orange  Association  and 
the  members  of  it  as  a  body  are  hostile  to  Irish  Boman 
Catholics,  and  that  orangemen  are  therefore  disqualified 
or  ought  not  to  act  as  jurors  in  such  a  case  as  the  present. 

2nd.  That  several  of  the  Grand  Jury  were  orangeroen 
and  interested  in  the  tenement  attacked,  and  therefore 
disqualified  to  act. 

As  to  the  first  objection,  I  cannot  see  that  the  fact  of 
being  an  orangeman  per  se  disqualified  a  person  from 
being  a  grand  juror. 

In  the  King  v,  Kirwin  (1)  when  the  same  objection 
was  taken,  it  does  not  seem  to  have  been  looked  at  as  a 
legal  objection,  although  we  should  be  careful  to  exclude 
any  person  connected  with  a  subject  matter  to  be  investi- 
gated in  a  way  which  must  render  him  biased  against  the 
party  from  acting  as  an  investigator.  The  application  of 
the  principle  must  be  confined  within  reasonable  bounds, 
or  we  might  in  many  cases  find  it  difficult  or  almost 
impossible  to  proceed  with  the  investigation  at  all.  II 
is  urged  th&t  the  principles  of  the  Orange  Association  and 
the  feelings  of  its  members  are  hostile  to  Irish  Boman 
Catholics,  if  so,  it  is  not  I  think  a  very  violent  presump- 
tion to  assume  that  the  feelings  of  Irish  Roman  Catholics 
are  hostile  to  orangemen.  Then  if  the  application  of  the 
disqualifying  principle  is  to  be  so  broad  as  is  contended 
for,  the  impartial  and  just  application  of  the  principle 
would  compel  the  court  to  hold  all  Irish  Boman  Catholics 
also  disqualified  to  act  as  jurors  in  such  a  case  as  this. 
But  could  anything  be  more  absurd.  That  a  very  serious 
riot  took  place  the  evidence  for  the  crown  places  beyond 
doubt,  and  the  simple  question  is  was  the  defendant  a 
guilty  actor  in  it?  Can  any  one  believe  that  there  are 
not  hundreds  of  Irish  Roman  Catholics  in  Queen's  County 
in  nowise  mixed  up  in  this  unfortunate  conflict  who  would 
hear  and  decide  the  issue,  whether  defendant  was  an  actor 
in  it,  as  dispassionately  and  impartially  as  I  or  any  other 
(1)    31  State  Trials  543. 
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man  in  ibis  building  would?  Then  upon  tbe  same  prin- 
ciple am  I  not  to  believe  that  there  are  hundreds  of  men 
belonging  to  the  Orange  Association  who  having  no 
interest  in  the  building  injured  and  in  nowise  mixed  up  in 
the  conflict,  would  hear  and  decide  with  equal  impartiality  ? 
Suppose  for  instance  two  or  three  hundred  of  the  Sons  of 
Temperance  were  to  assemble  together  to  show  their 
disapproval  of  the  liquor  traffic,  and  that  by  way  of 
demonstrating  the  sincerity  of  their  opinions  they  should 
proceed  to  smash  the  doors  and  windows  of  Mr.  Connolly's 
store,  would  all  the  persons  in  Queen's  County  engaged 
in  that  traffic  be  disqualified  to  act  as  jurors  in  trying  the 
rioters  ?  No  one  I  think  would  say  they  were  ;  yet  there 
is  little  difference  between  the  cases  except  that  in 
the  one  last  supposed  there  would  be  the  strong  induce- 
ment of  pecuniary  profit  from  the  traffic  influencing  their 
minds  to  make  an  example  of  those  attempting  by  illegal 
and  violent  means  to  put  it  down.  I  hope  the  worthy 
and  respectable  gentlemen  who  compose  the  temperance 
association  will  understand  that  I  am  only  using  them  to 
illustrate  my  argument,  and  that  I  believe  it  even  more 
impossible  to  find  them  acting  in  the  way  supposed,  than 
I  am  convinced  it  would  be  to  find  them  in  the  ordinary 
way  testing  the  quality  and  genuiness  of  Mr.  Connolly's 
merchandize. 

As  to  the  second  point,  if  it  appeared  that  persons 
lielongjng  to  the  Orange  Association  and  who  owned  or 
were  interested  as  tenants  or  otherwise,  in  the  building 
injured  by  the  rioters,  or  who  were  themselves  in  personal 
conflict  with  them,  that  would  be  a  very  different  matter, 
and  this  was  the  effect  of  the  affidavits  on  which  the  rule 
was  granted.  But  not  only  has  the  defendant  failed  to 
^  find  any  other  orangemen  in  the  jury,  but  the  affidavitb  in 
reply  show  that  most  of  those  alleged  to  be  orangemen 
were  not  so  at  all.  But  it  is  urged  that  of  the  jurymen 
Mr.  McKenzie  is  an  orangemau,  and  has  an  interest  in  the 
building  injured. 
33 
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The  Attorney  General  contends  that  if  the  defendant 
wished  to  avail  himself  of  the  objection  he  should  have 
pleaded  in  abatement,  or  at  all  events  have  moved  his 
motion  to  quash  before  pleading.  As  to  pleading  in 
abatement,  there  is  very  little  difference  in  effect  here 
where  the  matter  alleged  is  extraneous  to  the  record 
between  objecting  by  motion  to  quash  on  affidavit,  or  by 
stating  the  facts  in  a  plea,  which  always  concludes  by 
praying  that  the  indictment  be  quashed.  The  only  reason 
for  adopting  the  plea  is  that  the  objection  is  thereby 
placed  on  the  record  and  may  then  in  England  be  carried 
by  writ  of  error  to  the  House  of  Lords,  where  nothing 
extrinsic  to  the  record  can  be  looked  at.  But  that  reason 
does  not  exist  in  this  country  where  every  resort  to  a 
higher  court  is  by  way  of  appeal.  But  no  plea  of  abate- 
ment can  be  put  in  after  a  plea  of  not  guilty.  As  to 
moving  to  quash  an  indictment,  the  ordinary  rule  no  doubt 
is  that  an  application  of  this  kind  must  be  made  before 
plea,  but  there  is  no  doubt  that  the  court  may  in  its 
discretion  quash  an  indictment  afterwards  under  particular 
circumstances  such  an  that  the  defendant  was  not  aware 
of  the  defect  until  after  pleading. 

In  the  Queen  v.  Gunard  (1),  the  Supreme  Court  of 
New  Brunswick  quashed  an  Indictment  after  plea  for 
forcible  entry  and  detainer  because  the  prosecutor's  name 
appeared  in  the  caption  of  the  Indictment  as  one  of  the 
Orand  Jury  who  found  the  Bill.  Chief  Justice  Chipman 
observing  that  the  smallest  degree  of  interest  is  an 
objection  to  a  juror,  and  that  the  court  is  bound  from 
the  paramount  necessity  of  preserving  the  purity  of  the 
streams  of  justice  to  exercise  this  jurisdiction  at  any  time 
when  it  is  not  absolutely  prohibited  by  the  rules  of 
practice  from  doing  so.  And  in  Reg  v.  Heayne^  (2), 
Chief  Justics  Cockburn,  says :  <*I  am  of  opinion  that  the  ' 
preliminary    objection    taken   by    the    counsel    for    the 

(1)    Burton's  Rep.  826.  (2)    10  Jur.  (N.  S.)  724  S.  C.  ' 

4  B.  &  S.  947. 
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prosecution  that  a  motion  to  quash  an  Indictment  cannot 
be  properly  made  after  plea  pleaded,  or  upon  affidavit  is 
not  to  be  entertained."  And  Mellor  Justice  says  :  <*I  also 
think  the  court  has  jurisdiction  to  quash  the  Indictment 
upon  affidavit  and  after  plea  pleaded." 

Th^n  it  is  urged  that  McKenzie  had  an  interest  in  the 
premises  the  windows  of  -which  were  broken.  To  this  is 
replied  by  the  Attorney  General  supposing  him  to  be  a 
tenant  on  a  mere  letting  without  covenant  he  was  not 
liable  to  repair  the  windows  broken. 

The  general  rule  is,  a  yearly  tenant  is  only  liable  for 
injury  happening  to  the  premises  through  voluntary 
negligence  and  not  from  injuries  arising  from  accidental 
fire,  wear  and  tear  or  the  like.  In  Auwortk  v.  Johnson  (1) 
Lord. Tenderden  said:  ^^I  am  of  opinion  that  a  tenant 
from  year  to  year  is  only  liable  to  keep  the  house  wind 
and  water  tight  and  that  is  all  he  is  bound  to   do."     So 

Lord   Kenyon   in    Fergriaon  v. — ~  says:    '*He   is 

to  make  fair  tenantable  repairs  such  as  putting  in  windows 
and  doors  broken  by  himself."  So  that  it  seems  at  least 
very  doubtful  whether  McKenzie  would  be  liable  to 
contribute  to  the  cost  of  repairing  the  windows  broken  by 
the  rioters,  my  present  opinion  is  that  he  would  not.  But 
on  the  other  hand  a  landlord  on  a  demise  from  year  to 
year  is  not  bound  to  make  any  repairs  at  all.  And  if  he 
won't  make  them  the  tenant's  only  remedy  is  to  leave  the 
premises  of  which  he  can  have  no  beneficial  occupation. 

Now  the  point  I  am  considering  is  not  whether 
McKenzie  suffered  pecuniary  loss  or  had  a  primary 
liability  thrown  upon  him  by  the  breaking,  but  whether 
he  bad  his  enjoyment  of  an  existing  interest  injured  or 
disturbed  in  such  a  way  as  would  really  inconvenience  him 
in  the  use  of  the  premises,  and  thereby  naturally  irritate 
bis  naind  against  those  he  believed  or  supposed  to  have 
caused  it.  He  and  his  fellows  had  before  held  their 
meetings  in  a  comfortable  room,  after  the  breaking  of  the 

(1)    5  C.  &  P.  239. 
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windows,  if  the  landlord  did  not  repair,  they  must  make 

the  repairs  themselves  or  hold  their  meetings  in   a  room 

without  windows  or  quit  altogether,  which   ever  course 

they  adopted,  he  and   his  fellows  would   sustain  either 

pecuniary    loss,    personal    discomfort     or    considerable 

inconvenience.     He  himself  swears  Ihat  he  has  no  interest 

whatever  in  the  premises  and  tb/it  he  seldom  attended  the 

Lodge,  yet  I  infer  that  he  was  a  member  of  the  Lodge 

and  had  a  right  to  attend  all  meetings  if  he  pleased ;  we 

must  always  look  at  the  facts  stated  by  a  deponent  and 

judge  for  ourselves,  whether  his  rights  and  liabilities  are 

really  what  he  thinks  they  are.     In  the  case  of  the  Queen 

V,   Oorbet  (l)t  I   quashed  the  Indictment   becnuse   Mr. 

Wright  the  agent  of  Colonel  Cumberland   one   of  the 

proprietors,  whose  writs  it  was  the  defendant's  object  to 

prevent    being    executed    was    upon    the    Grand    Jury 

** holding  that  from  his  position  he   must   feel   peculiarly 

irritated    against  all  implicated  in  the   offence."      The 

principle  on  which  I  derided  that  case  is  applicable  to  the 

present,  although  the  alleged  disqualifying  circumstances 

are  not  so  strong  here  as  they  were  there.     But  in  that 

case  the  objection  was  taken   before   plea.      Had  that 

course  been  adopted  here  I  might  have  felt  considerable 

difficulty  in  coming  to  a  decision,  and  should  have  felt  it 

necessary  to  examine  more  particularly  than  I  have  done, 

the  exact  position  of  McKenzie,  and  his  general  liability 

whether  legal  or  moral  to  contribute  to  the  expenses  of 

the  Lodge.     But  the  court  in  the  exercise  of  its  discretion 

will  not  usually,  especially  after  plea,  quash  an  Indictment 

unless  the  defect  or  objection  is  one  which  would  clearly 

render  a  trial  useless  if  allowed  to  proceed  or  which  so 

clearly  impugns  the  constitution  of  the  Jury  that  it  would 

be  improper  to  allow  the  trial  to  proceed  further. 

Thus  in  Rig  v.  Heave  (2),  Blackburn,  B.  says :    ''The 

matter  is  one  for  our  discretion,  and  if  it  was  clear  to  me 

(1)    1  Has.  A  War.  (262).  (2)    10  Jur.  N.  8.  724  S.  C. 

4  B.  A  S.  947. 
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that  proceedings  under  the  Indictment  were  wrong,  I  for 
one  should  be  inclined  to  exercise  that  discretion  by 
quashing  it.  But  when  the  question  is  one  of  so  much 
doubt  we  should  be  guided  in  our  decision  by  the  con- 
sideration how  far  mischief  or  injustice  would  ensue  from 
suffering  the  triiil  to  proceed,  and  I  think  it  better  to  hold 
our  hand."  And  in  72^^  v.  Burnby  (1),  which  was  an 
application  to  quash  an  Indictment  for  perjury, 
Coleridge,  J.  says:  "Without  going  into  the  older 
authorities  it  is  in  the  spirit  of  them  all  that  the  court 
should  not  interfere  where  there  is  doubt.  If  I  pronounced 
an  opinion  I  should  agree  with  the  Attorney-General 
who  supported  the  application  to  quash,  but  surely  the 
application  is  susceptible  of  doubt  and  discussion,"  and 
therefore  the  rule  was  discharged. 

Here,  as  I  have  already  observed,  the  case  made  by  the 
defendant's  affidavits  is  almost  entirely  swept  away  by  the 
affidavits  on  the  part  of  the  crown  in  reply.  The  interest 
to  disqualify  a  juror  must  be  substantial  and  real,  (I  do 
not  mean  in  amount),  not  shadowy  and  resting  merely  on 
ingenious  argument,  and  for  all  that  clearly  appears  that 
may  be  the  case  with  respect  to  McKenzie's  interest  here, 
who  not  only  swears  that  he  believes  he  has  no  interest, 
but  who  from  his  affidavit  appears  rather  a  lukewarm 
member,  and  who  does  not  appear  to  have  been  in  pei*son 
in  any  way  mixed  up  in  the  conflict  which  took  place. 

I  have* so  far  considered  the  case  on  common  law 
principles,  but  there  is  a  local  Act  24  Vic.  cap.  10, 
relating  to  this  subject  to  which  it  is  proper  to  advert. 
The  34th  section  enacts  that  every  objection  to  any  grand 
jary  panel,  grand  juror,  or  challenge  to  the  array,  shall 
in  all  cases  be  taken  and  made  before  pleading  to  the 
indictment  and  not  afterwards,  unless  it  shall  clearly 
appear  that  the  party  was  not  aware  of  it  at  time  of  plead- 
ing, and  if  the  court  before  which  the  objection  was  taken 
shall,  consider  it  really  and  substantially  effected  the 
(1)    6Q.  B.  348. 
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impartiality  of  the  proceeding,  then  but  not  otherwise  the 
court  if  it  shall  think  fit,  may  order  a  new  trial,  on  such 
terms  and  regulations  as  the  court  may  direct. 

The  question  is  what  change  in  the  law  previously 
existing  does  this  enactment  make.  Does  it  mean  entirely 
to  deprive  the  court  of  its  power  to  quash  after  plea  and 
render  it  necessary  in  all  cases  to  go  through  with  a  trial 
which  must  be  futile  ?  If  the  judge  can  do  nothing  but 
grant  a  new  trial,  it  must  have  that  effect,  then  what 
would  be  the  use  of  a  new  trial  on  an  indictment  pregnant 
with  an  inherent  vice  which  must  render  any  trial  had  on 
it  of  no  avail.  But  it  may  be  answered  that  the  direction 
that  the  new  trial  <*  shall  be  on  such  terms  and  regulations 
as  the  court  may  direct,^  would  enable  it  to  order  the 
defendant  or  prisoner  to  find  bail,  or  remain  confined  until 
a  new  indictment  could  be  found,  to  which  ho  should 
plead  and  go  to  trial.  But  that  would  not  alter  the 
obvious  incongruity  of  compelling  the  crown  to  go  through 
a  long  and  expensive  trial  like  the  present  which  could  be 
of  no  use  whatever,  merely  to  have  the  verdict  set  aside, 
or  are  we  to  read  it  as  if  the  section  stopped  after  the 
words  ''had  no  notice  of  the  same  at  the  time  of  pleading,'* 
and  then  commence  a  new  section  and  after  the  words 
"  and  if",  interpolate  the  words  **  a  trial  shall  have  taken 
place,"  so  that  the  section  would  read :  And  if  a  trial  shall 
have  taken  place  then  the  judge  before  whom  the  objection 
shall  have  been  taken,  &c.,  shall  consider,  *&c.  That 
would  be  giving  a  sensible  construction  to  the  latter  part 
of  the  section,  but  it  would  leave  the  first  part  of  it  merely 
declaratory  of  what  the  law  is  not  at  present.  This, 
however,  would  be  taking  great  liberty  with  the  statute. 
I  think  that  without  the  statute  on  the  principles  and 
practice  of  the  court  there  is  nothing  that  should  lead  us 
in  this  case  to  quash  this  indictment,  and  I  am  further 
inclined  to  think  that  if  there  was,  the  provisions  of  this 
statute  would  deprive  us  of  the  power  to  quash  aft»r  plea 
pleaded.     I  think  the  rule  must  be  discharged. 
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The  Queen  v.  Alley,  Judge  of  County  Court. 
Handamus — Motion  to  quash  peremptory  mandamus. 

O^Neill  appeared  at  Coart  of  Revision,  and  produced  evidence  of 
having  paid  liie  poll  tax  on  4th  July,  and  applied  to  have  his  name 
entered  on  the  voters^  list;  Alley,  Judge  of  County  Court,  held  that 
to  entitle  him  to  have  his  name  entered,  he  must  show  th^t  he  had 
paid  his  tax  before  the  18th  June,  to  bring  him  within  the  provisions 
of  the  Statute  which  required  him  to  produce  evidence  that  he  had 
paid  his  tax  ^^  for  the  year  immediately  preceding  the  first  setting 
of  the  Court,''  and  refused  to  insert  his  name  in  voters'  list.  Supreme 
Court  granted  peremptory  mandamus  requiring  County  Court  Judge 
to  Insert  O'Neill's  name. 

Motion  to  quash  mandamus. 

Iffid,  Mandamus  properly  granted, 

2nd  August,  1878. 
Mr.  McLeod  for  motion. 
Peters  and  Hodgson,  contra. 

Cur.  ad.  vult. 

5th  August,  1878. 

Peters,  J.  I  think  the  decision  of  the  judge  erroneous. 
The  Act  in  the  plainest  language  declares  that  every  one 
who  ^'  has  paid  his  poll  tax  for  the  year  immediately 
preceeding  the  sitting  of  the  Court  of  Revision,  shall  be 
entitled  to  be  registered  as  a  voter." 

From  the  affidavit  of  the  judge  (at  whose  instance  the 
application  to  quash  the  mandamus  is  made)  it  appears 
that  O'Neill  appeared  at  the  court  on  the  16th  of  July, 
and  offered  evidence  of  having  paid  his  tax  on  the  4th  for 
the  year  immediately  preceeding  the  first  sitting  of  the 
courty  which  satisfied  the  judge  that  such  payment  had 
been  made.  But  the  judge  refused  to  insert  his  name  on 
the  list  of  voters  because  under  a  mistaken  idea  of  the 
law  he  thought  payment  should  have  been  made  before 
the  18th  June,  which  was  the  first  day  of  the  sitting  of 
the  court  at  Belle  Creek.  The  applicant,  therefore,  has 
been  illegally  deprived  of  his  franchise.  But  it  is  urged 
that  the  County  Court  judge  has  given  a  decision  on  a 
matter  over  which  he  had  jurisdiction,  and  therefore  this 
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court  have  no  power  to  interfere  by  mandamus;  and  if 
such  were  the  fact,  no  doubt  the  writ  should  be  quashed. 

In  Reg.  v.  Ooodrich  and  others^  (1)  Lord  Campbell 
says:  ** There  may  be  considerable  nicety  in  some  cases 
upon  the  question  whether  there  has  been  a  bearing,  but 
the  two  proceedings  now  in  question  illustrate  the  rule. 
And  it  is  clear  that  when  the  justices  in  the  inferior 
tribunal  have  refused  to  hoar,  on  a  mistaken  view  of  the 
law,  in  reference  to  a  point  on  which  their  jurisdiction 
depends,  this  court  will  grant  a  mandamus  to  compel  them 
to  hear."  And  after  pointing  out  the  difference  between 
the  case  of  Bates  and  that  of  Irwin,  he  says  the  distinction 
between  the  cases  is  broad.  In  the  one  case,  jurisdiction 
was  delivered  on  a  mistaken  view  of  the  law,  and  a 
mandamus  must  go.  In  the  other,  the  subordinate  func- 
tionaries in  whom  the  law  has  vested  the  decision  of  a 
question  of  fiict,  have  heard  the  evidence  and  decided  it, 
and  their  decision  is  conclusive. 

The  only  doubt  1  had  in  the  early  pai-t  of  the  argument 
was  whether  the  mandatory  pai*t  of  the  writ  should  not 
have  required  the  judge  to  hear  the  case  instead  of  order- 
ing him  to  place  the  applicant's  name  on  the  Register  of 
Voters.  But  we  are  satisfied  that  the  writ  is  correct  as  it 
is,  for  from  the  judge's  own  affidavit  and  the  printed 
reasons  for  his  decision,  it  is  manifest  that  on  the  facts  he 
decided  that  the  applicant  had  done  what  entitled  him  to 
have  his  name  entered  on  the  Register,  but  from  a 
mistaken  view  of  the  law  (to  adopt  the  language  of  Uarl 
J.  in  Heg.  v.  Ooodrich)  he  says,  I  will  not  do  what  the 
law  requires  me  to  do  unless  you  give  me  evidence  of 
your  having  done  something  which  the  law  does  not 
require  you  to  do.  The  principle  of  that  decision  must 
govern  the  present  case. 

Many  cases  may  be  found  where  it  has  been  held  that 
the  same  office  confers  on  the  functionary  exercising  it 
duties  partly  judicial,  and  partly  ministerial.  Here  the 
(1)    14  Jur.  914. 
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exercise  of  his  judicial  functions  resulted  in  a  decision  on 
the  facts  which  immediately  cast  upon  the  judge  the  duty 
of  performing  the  merely  ministerial  act  of  placing 
O'Neill's  name  on  the  Begister,  which,  from  a  mistaken 
idea  of  the  law,  he  refuses  to  perform.  The  writ  there- 
fore properly  directs  him  to  perform  it.  We  think  the 
motion  to  quash  should  be  refused. 
Hekslbt,  J.  concurring. 


34 
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IN  CHANCERY. 

Thomas  Alleit    v.    Ai«bert    Duchemin  and    Eduund 

duohemin. 

Itijuncti^n—Exparte— Application  to  dissfAve 
Plaintiff  and  Defendants  are  adjoining  owners.  Defendants  erected  a 
steam  factory  close  to  wall  of  plaintiff's  dwelling  house.  Plaintiff 
complained  that  the  smoke,  soot  and  cinders  from  the  factory,  and 
the  noise,  tremor,  and  vibration  caused  by  working  of  machinery, 
disturbed  him  and  his  family  in  the  comfortable  enjoyment  of  his 
dwelling ;  that  the  boiler  in  respondents*  factory  was  placed  very 
close  to  plaintiff^s  wall,  that  it  was  a  second  hand  boiler  worked  at 
a  high  pressure,  and  was  unsafe  and  liable  to  explode  and  cause  great 
damage  to  his  dwelling  house  and  the  inmates  of  it,  and  obtained 
an  injunction.  Defendants  denied  the  nuisance,  and  set  up  a  pre- 
scriptive right  to  an  easement.  Defendants  also  claimed  that  plaintiff 
in  his  application  for  injunction  omitted  to  state  facts  which  should 
have  been  stated,  and  denied  plaintift*s  statement  that  the  boiler  was 
second  hand  and  unsafe,  and  asked  to  have  injunction  dissolved. 
/l*/(/,  CPeters,  M.  R.)  that  there  was  sufficient  ground  for  granting 
the  injunction,  and  that  the  proper  course  is  not  to  dissolve  it  but  to 
continue  it  until  the  hearing  or  lUrther  order  on  the  plaintiff  under- 
taking to  abide  by  any  order  this  Court  may  make  as  to  damages  in 
case  the  Court  shall  hereafter  be  of  opinion  that  defendants  have 
sustained  any  damage  by  reason  of  this  iniunction,  which  the  plaintiff 
ought  to  pay. 

Motion  to  dissolve  injunction. 

5th  November,  1878. 

Hodgson,  Q.  C,  moves  to  dissolve. 

M.  McLeod  and  Peters,  contra. 
Cur.  ad.  wit. 

11th  November,  1878. 

Peters,  J.  This  is  an  application  to  discharge  an  ex 
parte  injunction,  granted  by  me  on  the  1st  September  last, 
restraining  the  defendants  from  using  the  steam  factory 
in  such  a  manner  as  should  interfere  with  the  plaintiff  in 
the  enjoyment  of  his  house. 

The  case  is  this :  the  plaintiff  and  defendants  are 
adjoining  owners.  The  defendants  in  May  last  erected  a 
steam  factory  on  their  property,  close  to  the  dwelling 
house  of  the  plaintiff,  who  complains  that  the  smoke,  soot 
and  cinders  from  the  factory   chimney,    and  the  noise. 
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tremor  and  vibration  caused  by  the  working  of  the 
defendants'  machinery,  disturbed  the  plaintiff  in  the  com- 
fortable enjoyment  of  his  dwelling. 

The  plaintiff,  in  his  aflBdavit  made  to  obtain  the  injunc- 
tion, deposes :  That  the  noise  caused  by  the  defendants' 
machinery  when  in  full  operation,  is  so  great,  that  not 
only  is  the  ordinary  and  comfortable  existence  of  himself 
and  his  family  materially  diminished,  but  that  his  house  is 
rendered  so  unfit  for  a  dwelling  that  if  continued  he  would 
have  to  remove  and  find  another,  and  that  the  health  of 
some  members  of  his  family  has  been  so  effected  by  it 
that  they  have  had  to  be  removed. 

That  the  boiler  is  placed  in  the  celler  of  the  factory  at 
a  very  short  distance  from  the  foundation  wall  of  the 
plaintiff's  house ;  that  it  is  a  second  hand  old  boiler,  and  is 
worked  at  a  high  pressure  of  about  60  pounds  to  the 
square  inch,  which  is  attended  with  gi*eat  danger  to  his 
dwelling  house  and  the  lives  of  all  parties  therein,  as  the 
same  is  very  liable  to  explode,  the  effect  of  which  would 
probably  be  to  destroy  the  plaintiff's  house. 

Dr.  Jenkins,  a  medical  practitioner,  of  Charlottetown, 
deposes :  That  be  has  been  the  plaintiff's  family  physician 
for  ten  years,  and  in  that  capacity  has  paid  frequent  visits 
at  the  house ;  his  last  visit  thereto  being  the  14th  of 
August  last. 

That  the  noise  made  by  the  defendants'  steam  factory, 
which  is  just  adjoining  the  complainant's  dwelling,  is  so 
discordant  that  the  house  is  rendered  thereby  uqfit  for  a 
private  residence,  and  that  he  would  not  occupy  it  as  such 
free  of  rent. 

That  the  wife  and  youngest  daughter  of  the  complainant 
are  constitutionally  nervous,  and  he  considers  a  noise 
prejudicial  to  their  health,  so  much  so  that  he  advised  the 
complainant  solely  on  that  account  to  remove  them  to 
some  other  place,  as  the  constant  buzzing,  driving  and 
rattling  noise  made  by  the  factory  is  veiy  irritating  to 
persons  of  sensitive  nerves. 


268  THE  PBmOB  EDWARD  I8LAND  BEPOBTS. 

Wm.  Dodd  states  that  he  was  called  in  by  the  plaintiff 
to  see  the  state  of  the  premises ;  that  the  premises  were 
full  of  smoke  which  proceeded  from  the  factory.  That 
although  the  windows  were  shut  at  the  time,  the  smoke 
and  soot  permeated  the  air,  rendering  it  very  offensive  to 
the  senses ;  that  marks  of  it  were  on  the  window  sills  and 
other  places,  seriously  injuring  the  furniture.  Hist  on 
another  occasion  he  attended  when  the  factory  was  in 
operation,  that  he  went  into  the  cellar  kitchen  and  other 
rooms,  and  the  action  of  the  factory  was  sensibly  felt 
there,  viz :  a  shaking,  tremulous  motion,  being  disagree- 
able, and  rendering  it  altogether  unfit  for  a  dwelling 
house,  and  such  as  any  person  with  ordinary  nerves  would 
no  be  likely  to  endure  long  without  injury. 

Robert  Young  states  that  be  was  twice  in  the  bouse ; 
that  he  could  hear  what  seemed  a  circular  saw  and  a 
planing  machine,  it  shook  the  house  a  great  deal  and 
caused  quite  a  vibration. 

Thomas  Brehaut  states  that  he  slept  in  the  house  on  the 
night  of  the  22nd  July  last,  that  on  the  following  morning 
early,  he  first  heard  a  loud  noise — a  buzzing,  rumbling 
sound,  resembling  a  heavy  gale  of  wind,  with  distant 
thunder.  He  at  once  went  to  ascertain  the  cause,  and 
finding  that  it  proceeded  from  the  above  defendants*  steam 
factory  just  adjoining  the  said  dwelling  house,  he  looked 
into  the  window  of  the  said  factory  and  found  that  the 
chief  noise  proceeded  from  a  circular  saw  that  was  then  in 
operation.  That  he  returned  to  the  bedroom,  and  the 
noise  there  was  very  lend  and  disagreeable,  and  the  action 
of  the  operation  of  the  said  factory  caused  a  sensitive 
vibration  in  the  house,  so  that  articles  hanging  on  the 
bedpost  could  be  clearly  seen  to  shake.  That  the  noise 
seemed  to  differ  from  the  first  noise,  and  on  passing  the 
factory  shortly  afterwards  he  noticed  a  planing  machine 
in  operation,  which  caused  great  commotion  and  noise. 
Re  considers,  from  what  he  experienced,  that  the  noise 
would  very  much  interfere  with  the  sleeping  of  residents 
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in  the  house,  and  also  with  coDvereation  carried  on  therein 
in  an  ordinary  tone  of  voice. 

There  are  a  number  of  affidavits  on  the  part  of  the 
plaintiff  Ui  the  same  effect. 

On  the  part  of  the  defendants,  numerous  affidavits  were 
produced  from  persons  who  spoke,  not  from  what  they 
had  seen  inside  the  plaintiff's  house,  bnt  who  live  in  the 
vicinity,  and  who  state  in  substance  that  they  have 
experienced  no  aunoyance  from  the  fiictory  and  do  not 
think  that  it  materially  affects  the  comfort  of  the  residents 
in  the  plaintiff's  house. 

From  the  manner  in  which  I  have  determined  to  deal 
with  the  present  application,  it  becomes  unnecessary  to 
enter  into  an  examination  of  the  opposing  statements.  I 
will  only  remark  that  the  persons  deposing  to  what  they 
saw,  heard  and  felt,  while  inside  the  plaintiff's  dwellings 
have  much  better  means  of  knowing  how  the  working  of 
the  factory  affects  the  house  and  the  comfort  of  its  rest* 
dents,  than  those  persons  who  have  not  been  inthe  house, 
can  possibly  possess.  And  from  that  and  the  high 
respectability  of  many  of  the  deponents  to  the  affidavits 
produced  on  the  part  of  the  plaintiff,  I  have  no  doubt  that 
the  noise,  vibration  and  smoke  proceeding  from  the  factory 
are  a  great  nuisance  to  the  plaintiff.  But  the  dofeudants, 
besides  den3nng  the  nuisance,  set  up  a  proscriptive  right 
(o  an  easement  to  convey  those  noises,  vibrations  and 
smoke  over  tiie  plaintiff's  premises. 

The  manner  in  which  I  intend  to  deal  with  this  motion 
also  renders  it  unnecessary  to  express  any  opinion  now 
on  the  various' points  raised  on  the  argument  relating  to 
this  part  of  the  case.  But  one  of  the  grounds  on  which 
it  was  contended  the  injunction  must  be  dissolved  was 
that  the  plaintiff  in  his  bill  and  affidavits  had  omitted  to 
Btate  fads  of  which  he  should  have  informed  the  Court  on 
making  bis  ex^arie  application  for  an  injuncrtion. 
As  the  court  in  granting  an  injunction  esqnirte  can  only 
act  on  the  belief  that  a  faithful  statement  is  made ;  it  is  a 
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rule  that  suspicion  or  misrepresentation  of  material  fact 
will  of  itself  dissolve  an  injunction.  I  have  looked 
through  the  afBdavits.  The  facts  insisted  on  as 
suppressed,  relate  to  acts  and  things  done  by  the 
defendants,  which  it  is  alleged,  helped  to  build  up  their 
claim  to  the  easement  I  have  alluded  to,  but  I  think  there 
has  been  no  concealment  of  material,  facts  which  would 
likely  be  in  the  plaintiff's  own  knowledge,  and  that  he 
has  stated  all  that  he  was  called  upon  to  state.  But  one 
of  the  allegations  in  the  complainant's  a£Sdavit  was  that 
the  boiler  was  second-hand,  old,  driven  at  a  pressure  of 
about  60  lbs.  to  the  square  inch,  and  very  unsafe.  This 
allegation  is  expressly  contradicted  by  the  affidavit  of 
Wm.  Crouke,  who  describes  himself  as  a  Mechanical 
Engineer  of  forty-three  years  experience,  and  who  swears 
that  he  tested  it  in  June  last,  and  that  it  is  perfectly  safe 
with  a  pressure  of  80  lbs.  to  the  square  inch.  As  there 
is  no  contradiction  to  this  affidavit  I  must  take  it  to  be 
true.  At  the  same  time  I  notice  the  affidavit  of  John 
McMillan,  Mechanical  Engineer,  states  that  the  boiler 
was  built  under  his  inspection,  and  on  its  completion 
tested  by  him,  and  that  at  that  time  it  was  perfectly  safe 
from  explosion  at  a  pressure  of  60  lbs.  I  must  remark 
that  it  seems  to  me  extraordinary  that  a  boiler  whose  safe 
capacity  was  limited  to  60  lbs.  when  first  turned  out  new 
from  the  manufactures'  shop,  should  have  become  so  much 
stronger  from  two  and  a  half  years'  use  as  to  be  now 
perfectly  safe  at  a  pressure  of  80  lbs.  This  naturally 
shakes  one's  reliance  on  Mr.  Crouke*s  accuracy.  But  in 
the  absence  of  contradiction  I  must  suppose  the  boiler  not 
to  be  the  old,  unsafe  piece  of  machinery  represented  by 
the  plaintiff.  It  occurred  to  me  that  it  brought  his 
injunction  within  the  misrepresention  rule,  and  that  I 
must  therefore  dissolve  it.  I  drew  the  attention  of 
Counsel  to  the  point,  and  I  stated  the  fact  that  but  for 
this  allegation  about  the  boiler  I  would  not  have  granted 
the  injunction  without  notice  first  given  the  defendants. 
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I  have  looked  carefully  into  the  authorities,  and  I  do 
not  think  the  authorities  compel,  or  would  even  justify  me 
in  dissolving  the  injunction  on  this  account  if  the  remain- 
ing grounds  are  sufficient  to  sustain  it. 

If  there  had  been  no  allegation  about  the  boiler  I 
should  have  ordered  notice  of  motion  to  be  served  on  the 
defendants,  and  then  I  would  have  to  decide  on  very  much 
the  same  facts  as  are  now  before  me,  and  I  think  the 
proper  course  for  me  to  adopt  is  to  do  now  what  I  would 
have  done  if  this  was  the  original  motion  after  hearing 
what  I  have  heard. 

I  have  already  stated  that  I  am  convinced  that  the 
factory  greatly  disturbs  the  plaintiff  in  the  comfortable 
enjoyment  of  his  dwelling  in  which  everyone  has  a  right 
to  be  protected,  unless  by  grant  or  otherwise  another  has 
acquired  a  right  to  disturb  it.  The  defendants  claim  such 
a  right,  but  as  the  chances  of  being  able  to  support  their 
claims  are,  I  think,  very  doubtful,  I  am  bound  to  protect 
the  plaintiff  against  the  annoyance  until  the  defendants 
have  made  it  appear  beyond  doubt  that  they  have 
obtained  the  power  to  cause  the  annoyance  to  the  plaintiff 
with  impunity. 

The  loss  which  the  defendants  will  sustain  by  having 
their  factory  stopped  was  much  pressed  on  me  by  their 
Counsel,  but  that  argument  is  of  no  weight  where  there  is 
an  invasion  of  rights. 

Mr.  Wood  in  his  excellent  work  on  nuisance,  thus 
disposes  of  this  point,  he  says  :  '^The  fact  that  discomfort 
arising  from  the  nuisance,  or  the  actual,  tangible  injury 
to  property  itself  therefrom,  is  in  no  measure  commen- 
surate with  the  pecuniary  loss  to  the  owner  of  the  works 
producing  the  injury  by  having  his  works  declared  a 
nuisance  is  entitled  to  no  weight  in  a  court  of  law,  or  a 
circumstance  to  be  considered  either  by  the  court  or  jury. 
If  a  party  sees  fit  to  erect  works  in  the  vicinity  of  the 
property  of  others,  which  may  injuriously  affect  sun*ound- 
ing  property  by  reason  of  its  noxious  character  or  results, 
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the  penalty  of  bis  temerity  is  to  be  yisited  upoD  him, 
however  severe  the  loss,  or  however  much  less  the 
damage  may  be  to  his  neighbor  than  himself.  The 
innocent  are  not  to  suffer,  either  in  their  property  or 
comfort,  for  the  promotion  of  another's  interest  or  profit. 
It  is  well  said  by  Thompson  Justice:  <*The  amount  of 
damage  is  not  the  sole  object  of  an  action  of  this  nature, 
the  right  is  the  great  question."  In  JPincknet/  v.  EtoeMf 
the  defendant  carried  on  the  trade  of  a  tanner,  near  the 
plaintiff's  dwelling,  on  quite  an  extensive  scale.  The 
plaintiff  complained  that  when  the  wind  blew  from  the 
direction  of  the  defendant's  works  noisome  smells, 
extremely  disagreeable  proceeded  from  the  hides  and  lime 
pits  in  the  building,  and  that  the  water  from  the  pits  had 
fouled  the  water  of  a  stream  that  flowed  through  his 
garden  and  lawn.  AH  the  neighbors  in  the  vicinity  of 
the  works  testified  that  they  had  never  known  unpleasant 
smells  proceed  from  the  building.  The  court  submitted 
three  questions  to  the  jury:  1st,  Was  the  plaintiff's 
enjoyment  of  his  property  sensibly  diminished  by  the 
nuisance,  if  any,  carried  on  by  the  defendant?  2nd,  Is 
the  trade  of  a  tanner  a  proper  trade?  3rd,  Was  the  trade 
carried  on  in  a  proper  place  ?  To  all  these  questions  the 
jury  returned  afiSrmative  answers,  and  judgment  was 
rendered  upon  the  verdict  for  the  plaintiff.  Thus  it  will 
be  seen  that  the  ordinary  uses  of  property  take 
precedence  over  all  others,  and  that  any  use  which 
unreasonably  interferes  with  the  ordinary  comfortable 
enjoyment  of  property,  b  a  violation  of  the  rights  of 
others,  and  must  yield  to  the  superior  right,  however 
serious  the  loss  or  disastrous  the  consequence  may  be  to 
the  wrongdoer." 

It  may  be  said  that  the  author  is  speaking  of  an  action 
at  Law,  and  that  Equity  will  not  in  great  cases  of  hardship 
grant  an  injunction,  but  in  section  791,  treating  of  cases 
where  Equity  will  interfere.  Wood  says :  **The  right  to 
pure  air  is  a  natural  right,  and  is  regarded  as  incident  to 
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land.     Its   sensiblo    pollution    by    the    exercise    of    an 
obnoxious  trade  whereby  the  comfortable   enjoyment  of 
property  is  diminished,  is  a  nuisance  against  which  Courts 
of  Equity  will  always  in  proper  cases  give  relief.     Slight 
pollution,  or  such  pollution  thereof  as  is  fairly  incident  to 
the  ordinary  use  of  property,  are  not  regarded  as  creating 
actionable  injuries,  because  otherwise  cities  could  not  be 
built  or  business  carried  on  in  large  communities;  but 
such  interferences  with  its  natural  condition  as  are  not 
&irly  and  reasonably  incident  to  the  ordinary   use  of 
property,  tiiat  render  the  surrounding  property  physically 
uncomfortable  by  reason  of  the  noxious  mixtures  com- 
municated to  it  is  a  nuisance  for  which  an  action  will   lie 
at   law  for  damages,  and   in  equity  for  an   injunction. 
Necessarily  each  case  must  stand  upon  its  own   circum« 
stances,  and  no  definite  rule  can  be  given  applicable  to  all 
cases,  but  *  when   an  appreciable   interference  with  the 
ordinary  enjoyment  of  property  physically  is  clearly  made 
out  as  a  result  of  a  nuisance,  a  Court  of  Equity  will  never 
refuse  to  interfere,  even  though  the  actual  injury  resulting 
to  the  most  injured  is  small,  while  the  damage  to  the 
party  complained  of  will  be  great  by  having  his  business 
stopped    Courts  do'  not  stop   to  balance  conveniences. 
If  a  substantial  right  has  been  invaded  by  the  unlawful 
exercise  of  a  trade  or  use  of  property  by  another,  the 
smallness  on  one  side,  or  its  magnitude  on  the  other,  is 
not  a  fact  ordinarily  of  any  special  weight,  but  if  a  right 
and  its  violation  is  clear,  an  injunction  will  issue  regardless 
of  consequences.     In  the  very  recent  case  of  Broder  v. 
SaiUard    (1),   the    defendant's    stable    was  built  close 
to    the    complainant's    dwelling,     and     he    complained 
that    the  noise  arising  from  the  stamping    and   kicking 
of    the    horses    and    the    rattling    of    chains    against 
the    ringbolts    disturbed    him    and   his    family    in    the 
comfortable  enjoyment  of  his  house.     Jessel,  M.  B.  says ; 
«<  I  come  now  to  the  second  branch  of  the  case — the  noise. 

(1)    2  Ch.  D.  692. 
35 
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It  is  very  hard  on  the  defendant,  who  is  a  gentleman  with 
three  horses  in  his  stable,  and  whose  horses  do  not  appear 
to  make  more  than  the  ordinary  noise  that  horses  do,  if  he  is 
not  to  be  allowed  to  keep  his  horses  in  his  stable.  On  the 
other  side  it  is  very  hard  on  the  plaintiffs  if  they  cannot 
sleep  at  night  and  cannot  enjoy  their  house  because  the 
noise  from  that  stable  is  so  great  as  seriously  to  interfere 
with  their  rest  and  comfort.  The  question  is  on  which 
side  the  law  inclines?  If  there  were  no  authority  on  the 
question  I  would  have  felt  no  difficulty  about  it,  becaase 
I  take  it  the  law  is  this :  That  a  man  is  entitled  to  the 
comfortable  enjoyment  of  his  dwelling  house.  If  his 
neigbbor  makes  such  a  noise  as  to  interfere  with  the 
ordinary  use  and  enjoyment  of  his  dwelling  house  so  as 
to  cause  serious  disturbance,  the  occupier  of  the  dwelling 
hou^e  is  entitled  to  be  protected  from  it.  It  is  no  answer 
to  say  that  the  defendant  is  only  making  a  reasonable  use 
of  his  property,  because  there  are  many  trades  and  many 
occupations  which  are  not  only  reasonable  but  necessary 
to  be  followed,  and  which  still  cannot  be  allowed  to  be 
followed  in  the  proximity  of  dwelling  houses  so  as  to 
interfere  with  the  comfort  of  their  inhabitants.  I  suppose 
a  blacksmith's  trade  is  as  necessary  as  most  trades  in  the 
kingdom,  or  I  might  take  instances  of  many  noisy  and 
offensive  trades,  some  of  which  are  absolutely  necessary, 
and  some  of  which,  no  doubt,  may  not  only  be  reasonably 
followed,  but  to  which  it  is  absolutely  and  indispensably 
necessary  for  the  welfare  of  mankind  that  some  houses 
and  some  pieces  of  land  should  be  devoted,  therefore  I 
think  that  is  not  the  test.  If  a  stable  is  built  as  this 
stable  is,  and  not  as  stables  usually  are,  at  some  distance 
from  dwelling  houses,  but  next  to  the  wall  of  the  plaintiff's 
dwelling  house,  in  such  a  position  that  the  noise  would 
actually  prevent  the  neighbors  sleeping  and  would  frighten 
them  out  of  their  sleep,  and  would  prevent  their  ordinary 
and  comfortable  enjoyment  of  their  dwelling  house,  all  I 
can  say  is  that  is  not  a  proper  place  to  keep  horses  in, 
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although  the  horses  may  be  ordinarily  quiet."  This  case 
shows,  I  think,  the  true  principle  which  regulates  the 
conduct  and  adjusts  the  sometime  conflicting  interests  of 
adjoining  proprietors.  Stables  are  necessary,  but  if  in  a 
town  like  London  you  will  place  them  against  the  walls  of 
your  neighbor's  house,  you  must,  if  you  can,  so  construct 
them  as  to  prevent  your  neighbor  being  seriously  annoyed 
by  them,  or  submit  to  the  consequence  of  your  temerity 
in  placing  them  there ;  so  if  a  man  lives  in  a  town  he 
must  submit  to  the  necessary  consequences  of  those  lawful 
trades  which  may  be  carried  on  in  his  immediate  vicinity, 
and  the  question  of  nuisance  or  no  nuisance  to  others  from 
carrying  them  on  must  be  determined  by  looking — not  at 
the  alleged  wrongful  act  alone — but  by  viewing  it  in  con- 
nexion with  the  town  or  place  in  which  the  property  is 
situated.  The  quantity  of  smoke,  for  instance,  that  would 
undoubtedly  be  a  nuisance  in  a  place  like  Charlotte  town, 
might  be  no  nuisance  in  a  place  like  Birmingham  or 
Manchester.  So,  like  stables,  factories  are  necessary  and 
the  ordinary  business  of  mankind  could  not  be  carried  on 
without  them.  But  is  it  necessary  or  reasonable  that  a 
person  should  place  a  steam  engine  and  noisy  machinery 
close  to  the  wall  of  his  neighbor's  dwelling,  and  thereby 
seriously  impair  or  entirely  destroy  his  comfortable  occu- 
pation of  it  ?  The  maxium  ^'Sic  utere  tuo"  etc, ,  steps  in  to 
regulate  the  conflict  of  rights.  It  tells  the  mechanic  you 
may  build  and  work  your  factoiy,  but  it  must  be  built  far 
enough  from  your  neighbor's  boundary  to  prevent  the 
noise  being  transmitted  over  his  premises,  and  the  shaking 
of  your  machinery  being  felt  in  his  house  so  as  to  interfere 
with  the  quiet  and  comfort  which  the  citizens  of  Charlotte- 
town  ordinarily  enjoy  in  and  around  their  dwellings.  The 
mechanic  may  say  :  **  My  factory  requires  40  feet  of  land 
and  I  have  no  more.  If  you  require  me  to  leave  an  open 
space  between  my  factory  and  my  neighbor's  land,  you 
will  prevent  my  carrying  on  the  factory  at  all."  The 
answer  is  the  contracted  boundaries  of  your  land  are  no 
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excuse  for  the  invasion  of  your  neighbor's  rights.  You 
shall  not  interfere  with  his  comforts  or  deteriorate  the 
value  of  his  property  in  order  that  you  may  make  a  lai^er 
profit  out  of  your  own.  You  shall  not  profit  by  your 
own  wrong.  If  you  want  to  erect  buildings  like  others  in 
the  vicinity,  no  law  forbids  you.  But  if  you  are  desirous 
to  have  a  factory  which  must  be  injurious  to  your  neighbor 
if  placed  on  your  little  plot  of  land,  you  must  go  to  some 
other  locality  and  procure  premises  large  enough  to  carry 
on  your  factory  without  its  being  placed  in  such  close 
proximity  to  others  as  to  injure  them.  If  the  circum- 
scribed boundaries  of  one's  land  could  be  allowed  as  an 
excuse  for  using  your  own  so  as  to  injure  your  neighbor's, 
a  person  owning  25  feet  of  land  in  a  city  like  Charlottetown, 
might  erect  a  very  cheap  factory,  the  noise,  smoke,  and 
vibration  from  which  would  render  valueless  buildings  on 
each  side  which  had  cost  the  owners  thousands. 

I  therefore  refuse  the  motion  to  dissolve  the  injunction, 
and  direct  it  to  be  continued  until  the  hearing  or  further 
order,  on  the  plaintiff's  undertaking  to  abide  by  any  order 
the  Court  may  make  as  to  damages,  in  case  the  Court 
shall  hereafter  be  of  opinion  that  the  defendants  have 
sustained  any  by  reason  of  this  injunction,  which  the 
plaintiff  ought  to  pay.  On  the  argument  it  seemed  to  me 
that  the  best  way  of  dealing  with  the  case,  if  I  did  not 
dissolve  the  injunction,  would  be  to  direct  the  case  to  be 
set  down  for  hearing  as  soon  as  possible,  and  then  the 
whole  matter  could  be  at  once  disposed  of;  but  on  care- 
fully examining  the  affidavits,  and  considering  the  various 
points  that  will  arise,  it  seems  to  me  probable  that  an 
issue  will  have  to  be  directed  on  the  question  of  nuisance 
and  also  on  several  questions  of  fact  relating  to  the 
defendants'  claim  to  au  easement  by  prescription.  I 
therefore  think  it  would  probably  greatly  expedite  the 
final  determination  of  the  case  and  save  a  great  deal  of 
expense  to  the  parties  to  direct  an  issue  at  once,  but  I 
have  no  power  to  direct  an  issue  before  hearing  unless  the 
parties  consent. 


fabquhab80n  y.  welsh.  277 

Donald  Fabquhabson  t.  William  Welbh. 

CoiU.'^When  f>erdict  under  935.  Plainliff  not  entitled  to  eosti 
unlets  Judge  certifies  that  he  had  reasofiable  cause  of  action 
for  more  than  935. 

Plaintiff  and  defendant  had  dealings  to  the  amount  of  upwards  of 
$21501  Plaintiff  claimed  a  balance  as  due  him  of  about  $70,  brought 
his  action  and  recorered  a  verdict  for  $25  only. 

Plaintiff  applied  for  certificate  for  costs. 

I/eld^  (Peters,  J.)  that  plaintiff  had  reasonable  or  favorable  cause  of 
action  for  more  than  $35,  and  certificate  granted  accordingly. 

21st  November,  1878. 

Davies  shows  cause. 

C.  Palmer,  Q.  C,  and  Hodgson,  Q.  C,  contra. 
Cur.  ad.  vult. 

29th  November,  1878. 

Peters,  J.  The  plaintiff  agreed  to  bay  for  and  deliver 
to  the  defendant  a  certain  quantity  of  oats.  A  large 
quantity  wsis  delivered.  The  defendant  paid  $2150. 
Plaintiff  claimed  a  larger  sum,  and  brought  an  action  to 
recover  the  balance,  which  he  claimed  to  be  about  $70, 
but  obtained  a  verdict  for  $25. 

The  County  Court  Act  and  Common  Law  Procedure 
Act  were  both  passed  in  the  same  session  of  1873.  The 
second  section  of  the  Common  Law  Prcfcedure  Act  and 
the  thirty-second  section  of  the  County  Court  Act  when 
read  together  in  substance  enact  that  the  Supreme  Court 
shall  have  concurrent  jurisdiction  with  the  County  Court 
in  all  cases  over  which  jurisdiction  is  conferred  on  the 
County  Court.  When  the  amount  claimed  exceeds  $35, 
and  the  amount  found  for  the  plaintiff  therefore  fixes  the 
amount  of  the  plaintiff's  just  and  legal  claim  and  shows 
prima  facie  whether  the  case  is  or  is  not  within  the 
jurisdiction  of  the  Supreme  Court,  which  it  clearly  is  not, 
unless  the  judge  before  whom  the  case  is  tried  certifies 
that  the  plaintiff  had  reasonable  cause  of  action  for  more 
than  $35  he  shall  not  have  costs. 

It  was  argued  by  similarity  to  the  English  decisions 
relating  to   similar  provisions   that  the  amount  of  the 
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verdict  must  be  taken  as  the  measure  of  the  plaintiflTs 
reasonable  or  probable  claim  ;  but  that  cannot  be,  for  the 
Act  anticipating  the  case  of  a  verdict  for  less  than  $35 
expressly  empowers  the  judge,  notwithstanding  that,  to 
uphold  the  jurisdiction  of  the  Supreme  Court  by  certifying 
that  the  plaintiff  had  reasonable  cause  to  claim  more 
than  $35. 

It  is  therefore  the  duty  of  the  judge  on  an  application 
of  this  kind  to  consider  whether,  looking  at  the  whole 
case,  the  plaintiff  had  such  reasonable  or  probable  cause 
of  action  for  more  than  $35  or  not. 

The  counsel  for  the  defendant  makes  a  calculation  from 
which  he  contends  that  it  is  clear  that  the  plaintiff  could 
have  no  reasonable  or  probable  cause  of  action  for  more 
than  $25.  But  I  think  there  were  several  circumstances 
in  this  case  which  might  reasonably  lead  the  plaintiff  to 
think  he  could  sustain  his  claim  for  n  large  amount. 

The  plaintiff  was  to  buy  during  the  winter  and  deliver 
5000  bushels  of  oats  in  the  spring  to  the  defendant  at  the 
West  River,  the  defendant  paying  two  cents  per  bushel 
over  the  Charlottetown  prices.  From  the  evidence  it 
appeared  that  between  December  and  May  the  prices 
varied  from  forty  to  forty-eight  cents.  Evidence  on  this 
point  was  given  by  the  plaintiff  and  several  other  persons 
concerned  in  the  oat  trade.  I  told  the  jury  that  the  only 
material  mode  under  the  evidence  to  ascertain  the  price  to 
be  allowed  for  the  oats  was  to  make  some  average  price 
for  each  month.  Now  in  doing  this,  from  the  evidence 
given,  I  think  different  men  might  not  arrive  at  precisely 
the  same  results.  Then  there  was  a  dispute  about  the 
freight  of  some  oats  from  Charlottetown  to  Grand  River, 
and  also  about  the  freight  of  oats  delivered  at  Grand 
River,  all  which  were  elements  of  uncertainty  which 
might  easily  make  a  difference  of  $10  or  $12  in  a  calculation 
made  by  different  persons. 

Under  all  the  circumstances,  I  think  myself  bound  to 
grant  the  certificate. 


mokinnon  v.  mokinnon.  279 

Charles  E.  MoKinnon  v.  Hector  MoKin^on. 

Tenant  under  lease^  After  expiration  of  lease  estopped  from 
diitpiUing  title  of  lessors. 

Defendant  in  December,  1863,  took  a  lease  for  five  years  ft'om  Haviland 
and  DeBlois,  after  expiration  of  lease  Haviland  and  DeBlois 
conveyed  the  land  to  E.  McK.,  to  whom  defendant  paid  rent.  E. 
McK.  in  December,  1876,  conveyed  to  plaintiff  who  brought  an  action 
of  ejectment.  Defendant  disputed  title  of  Haviland  and  DeBlois. 
the  original  lessors.    Verdict  for  plaintiff. 

Held,  (Peters,  J.)  that  defendant  was  estopped. 

Motion  to  set  aside  verdict  and  for  new  trial. 

3l8t  October,  1878. 

Mr.  Hodgson,  Q.  C,  stiows  cause  against  rule. 
Mr.  C.  Palmer,  Q.  C,  contra.     Mr.  Peters  follows. 

Cur.  ad.  vult. 

29th  November,  1878. 

Peters,  J.  In  this  case  the  defendant  took  a  lease 
from  Haviland  and  DeBlois,  in  December,  1863,  for  five 
years  and  held  under  it  until  the  expiration  of  the  term. 

In  December,  1873,  after  the  expiration  of  the  lease, 
Haviland  and  DeBlois  conveyed  the  land  to  Elizabeth 
McEinnon,  and  the  defendant  paid  rent  to  Elizabeth 
McEinnon,  and  Elizabeth  McEinnon,  in  December,  1876, 
conveyed  to  the  plaintiff. 

The  defendant  on  the  trial  attempted  to  dispute  the  title 
of  Haviland  and  DeBlois,  his  lessors.  On  the  part  of  the 
plaintiff  it  was  contended  that  the  defendant  was  estopped 
from  doing  so. 

The  defendant's  counsel  contends  that  whero  a  person 
ill  possession  takes  a  lease  he  is  not  estopped  on  its 
expiration  from  disputing  the  title  of  the  person  from 
whom  he  took  the  lease. 

I  think  it  perfectly  clear  that  the  rule  of  law,  that  a 
tennant  cannot  dispute  his  landlord's  title,  extends  not 
only  to  cases  where  the  tenant  received  possession  from 
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his  lessors,  but  also  to  cases  where  a  person  in  poesession 
accepts  a  lease  from  one  claiming  to  be  owner  of  the 
property,  in  both  cases  be  is  estopped.  But  in  the  latter 
case  the  estoppel  is  only  prima  faciei  leaving  it  open  to 
the  tenant  to  shew  that  he  was  induced  to  accept  the  lease 
through  fraud  or  mistake. 

In  this  case  there  is  no  pretence  of  anything  of  that 
kind,  and  I  tlierefore  think  the  rule  should  be  discharged. 

As  the  decision  on  this  point  determines  the  csise,  it 
is  unnecessary  to  consider  the  points  raised  on  the  statute 
of  limitations. 


ik  re  blackbx7rn  as  insolvent  debtor.       281 
In  Re  Blackburn  an  Insolvent  Debtor. 

Unfortunate  Debtors  Act^  (P.  E,  I.) 

The  P.  E.  I.  Unfortunate  Debtors  Act,  14  Vic,  Cap.  2,  is  not  impliedly 
repealed  by  *'Tbe  Insolvent  Act,  1875." 

Application  for  insolvent  relief. 

Mr.  D.  C.  McLeod,  shows  cause. 
Mr.  McLean,  contra. 

2l8t  February,  1879, 

Peters,  J.  I  am  clearly  of  opinion  that  the  Island  Act 
for  relief  of  unfortunate  debtors,  14  Vic,  Cap.  2,  is  not 
repealed  by  the  Dominion  Insolvent  Act  of  1875.  The 
only  Act  of  P.  E.  Island  repealed  by  that  statute  is  31 
Vic,  Cap.  15,  intituled  '*An  Act  for  relief  of  unfortunate 
debtors,"  which  was  an  act  in  pari  mateiHa  with  the 
Dominion  Act  and  required  to  be  repealed,  as  the  court 
existing  under  it  and  that  constituted  under  the  Dominion 
Act  could  not  continue  to  exercise  jurisdiction  over  the 
same  subject  matters  together. 

But  the  primary  object  of  14  Vic,  Cap.  2,  was  to 
afford  relief  to  imprisoned  debtors  who  were  unable  to 
support  themselves.  That  Act  never  was  considered  to 
be  repealed  by  the  Island  Act  31  Vic,  Cap.  15,  and  there 
is  no  reason  that  it  should  not  continue  to  operate  along 
with  the  Dominion  Act,  passed  for  the  same  objects, 
which  has  superseded  it. 

It  is  a  mistake  to  say,  as  argued  by  counsel,  that  the 
Dominion  Act  of  1875,  has  legislated  on  this  subject. 
The  Dominion  Act  of  1875  has  provided  that  a  man  may, 
not  by  his  own  act  but  by  the  act  of  others,  be  made  a 
bankrupt  and  when  that  event  occurs,  the  Insolvent  Court 
takes  exclusive  possession  and  power  over  his  estate  and 
person.  But  until  it  does  occur  it  has  no  operation  on  a 
debtor's  person.  Neither  expressly  nor  impliedly  does  it 
enact  that  he  is  to  starve  in  jail  or  remain  confined 
until  some  one  proceeds  in  bankruptcy  against  him  which, 
if  his  poverty  be  such  that  he  is  unable  to  obtain  necessary 

36 
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support,  it  is  quite  certain  no  one  will  incur  the  expense 
of  doing. 

What  effect  the  Dominion  Act  may  have  on  an 
assignment  made  under  the  10th  section  of  14  Vic,  Cap. 
2,  where  the  assignor  subsequently  becomes  bankrupt  is  a 
question  that  may  have  to  be  decided  when  it  occurs. 

Whether  any  new  act  now  passed  relating  to  this 
matter  would  under  the  91st  section  of  the  B.  N.  ^.  Act, 
be  ultra  vires  is  quite  a  different  question. 


mgfarlane  v.  calhoun.  283 

Alexander  MoFarlane  v.  John  B.  Calhoun. 

Co-guarantors — Liability. 

A  joint  guarantee  was  given  by  McF.  and  C.  for  performance  of  a 
contract  by  C.  Under  this  McF.  paid  a  large  amount  in  the  United 
States,  and  now  sued  for  contribution.  Defendant  had  not  been 
made  a  party  to  the  proceedings  in  the  United  States.  Defendant 
demanded  full  particulars. 

Held^  (Peters,  J.)  that  to  render  C.  liable  ii  must  be  shewn  in  this  suit 
that  McF.  was  legally  bound  to  pay  the  money  paid  by  him  and 
that  fhll  particulars  must  be  given. 

Application  for  better  particulars. 

23rd  May,  1879. 

Davies,  Q.  C.  for  plaintiff. 

McLeod,  Q.  C  for  defendant. 

Henslet,  J.  In  this  case  it  Beems  to  me  that  the 
particulars  are  entirely  insufficient.  A  joint  guarantee 
was  given  by  McFarlane  and  Calhoun,  guaranteeing  to 
Adams  the  performance  of  the  promises  and  agreement 
contracted  by  a  certain  agreement  to  be  performed  by  one 
Cutter  to  Adams.  If  Adams  himself  was  the  plaintiff  in 
this  case  and  suing  Calhoun  on  that  guarantee  he  would 
certainly  be  bound  in  delivering  particulars  to  give 
particulars  of  the  various  breaches  made  by  Cutter  in  the 
performance  of  his  agreement  just  as  in  an  action  on  a 
bond  for  performance  of  covenants,  the  defendant  is 
entitled  to  receive  particulars  of  the  breaches  for  which 
he  is  sued. 

Here  McFarlane  seems  to  have  either  voluntarily  or  in 
consequence  of  legal  proceedings  in  the  United  States  to 
which  Calhoun  was  not  a  party  and  by  which  he  could  not, 
I  think,  be  in  any  way  bound  paid  or  became  liable  to  pay 
a  large  amount  as  under  that  joint  guarantee.  He  sues 
Calhoun  for  contribution.  On  what  ground?  Certainly 
only  because  Calhoun  is  supposed  to  be  a  co-guarantor. 
To  fix  Calhoun  it  is  certainly  not  sufficient  to  prove  that 
McFarlane  ex  parte  paid  the  money  but  it  must  be  shewn 
in  this  very  suit  that  he  was  legally  bound  to  do  so.  If 
so  every  item  of  liability  or  breach  of  the  guarantee,  or 
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agreement  oonstituting  McFarlane's  and  consequently 
Calhoun's  responsibility  ought  to  be  particularized,  other- 
wise how  can  Calhoun  be  prepared  to  defend  himself? 

I  therefore  order  the  plaintiff  to  deliver  further  and 
better  particulars  in  writing  with  dates  of  his  demand,  and 
although  I  have  every  desire  to  extend  the  time  for  his 
giving  notice  of  trial  I  do  not  find  it  to  be  in  accordance 
with  the  nsual  practice  and  it  might  establish  an  incon- 
venient precedent  if  I  did  so. 

It  must  therefore  be  on  the  terms  of  a  stay  of 
proceedings  until  such  delivery  of  further  particulars. 


boubke  y.  hodgson  and  robertson.  285 

John  R.  Bourke  and  another  v.  R.  R.  Hodgson  and 
J.  F.  Robertson. 

InaolverU  Act  1875—Fraud^^udgmerU  by  default, 

B.  brought  this  action  to  recover  a  debt  from  the  defendants  and 
alleged  fraud.  Defendants  appeared  but  allowed  Judgment  by 
default  for  want  of  a  plea  to  be  entered  against  them.  Their 
counsel  then  moved  to  strike  the  cause  off  the  docket  on  the  ground 
that  as  no  trial  of  the  suit  for  the  debt  could  now  take  place  the 
criminal  charge  could  not  be  proceeded  with. 

Seld^  (Peters,  J.)  that  in  face  of  Section  137  of  the  Insolvent  Act, 
1S75,  the  cause  could  not  be  struck  off. 

Motion  by  defendant  to  strike  cause  of  the  docket. 

24th  June,  1879. 

Hodgson,  Q.  C.  and  McLeod,  Q.  C.  support  the  motion. 

Mr.  Peters,  contra. 

25th  June,  1879. 

Peters,  J.  Mr.  Hodgson  moved  yesterday  to  strike 
this  case  off  the  docket. 

Sections  136  and  137  of  the  Insolvent  Act  of  1875, 
read  together  enact,  that  in  an  action  against  an 
insolvent  for  recovery  of  a  debt,  if  the  defendant  be 
charged  with  fraud  and  be  found  guilty  by  the  jury,  if  the 
case  be  tried  by  a  jury,  or  by  the  judge,  if  the  case  be 
tried  by  the  judge  alone,  he  shall  be  sentenced  to 
imprisonment  and  then  apparently  recognizing  the  quasi 
criminal  nature  of  the  proceeding  provides  that  mere 
default  or  refusal  to  plead  shall  not  subject  him  to 
sentence  on  the  crime  charged.  But  that  notwithstanding 
the  default  the  plaintiff  shall  still  be  bound  to  prove  it. 

Mr.  Hodgson  asked  to  have  the  case  struck  off  the  list, 
because  though  the  defendant  has  appeared,  judgment  by 
default  for  want  of  a  plea  has  been  marked  against  him, 
and  that  as  no  trial  of  the  suit  for  the  debt  can  now  take 
place,  the  criminal  charge  fails  or  cannot  be  proceeded 
with. 

But  I  think  it  impossible  to  hold  this  in  the  face  of  the 
express  words  of  the  137th  section,  <<that  whether  defen- 
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dant  appears  and  pleads  or  makes  default  tbe  plaintiff  shall 
be  bound  to  prove  the  fraud  charged,  and  upon  his  proving 
it  the  judge  shall  immediately  after  verdict  rendered 
against  the  defendant  for  such  fraud  sentence  him  to 
imprisonment." 

Mr.  Hodgson  cited  the  cases  of  Jone»  v.  Bigeau  (1), 
and  Moss  v.  Kirkpairick  (2),  both  decided  in  the  Supremo 
Court  of  New  Brunswick.  But  neither  of  these  cases  as 
it  seems  to  me  supports  his  contention  but  rather  makes 
against  it.  For  in  the  first  the  defendant  made  an  offer 
to  settle  which  the  plaintiff  accepted,  and  that  the  court 
held  settled  all  the  issues  in  the  suit.  But  the  Court  say 
that  this  settlement  was  not  such  a  judgment  by  default 
as  was  contemplated  by  the  Act,  thereby  expressly 
recognizing  that  there  may  be  a  trial  of  a  criminal  charge 
after  judgment  by  default. 

In  the  other  case  which  appears  to  have  been  a  fishing 
application  by  the  plaintiff's  counsel  to  elicit  some 
direction  from  the  Court  as  to  how  he  was  to  proceed 
under  real  or  fancied  difficulties,  the  court  appears  merely 
to  have  declined  to  give  any,  leaving  him  to  find  a  way 
out  of  them  for  himself. 

As  to  the  sections  being  ultra  vires  under  the  14th  sub- 
section of  92nd  section  of  the  B.  N.  A.  Act,  I  did  not 
think  much  of  this  point  when  it  was  raised  yesterday. 
But  on  looking  at  the  Act  it  is  clear  that  the  whole 
criminal  charge  is  based  on  the  result  of  the  civil  claim 
for  the  debt,  and  the  amount  of  the  debt  found  due  must 
therefore  form  an  important  element  to  be  considered  in 
weighing  the  evidence  offered  to  support  the  alleged 
criminal  intent  to  deceive  the  plaintiff,  and  it  is  therefore 
to  a  certain  extent  a  mingled  civil  and  criminal  proceeding. 

Rutherford  v.  JEakins  (1),  decided  in  the  common 
pleas  of  Upper  Canada,  cited  from  Clarke  355,  was 
referred  to  to  show  that  the  averment  of  fraud  when  thus 

(1)    1  Pug.  334.  (2)    2  p.  &B,  220. 

(3)    27  C.  P.  (U.  C.)  65. 
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added  to  the  declaration  cannot  be  pleaded  or  demurred 
to  by  the  defendant,  which  Mr.  Clarke  says  was  pro- 
nounced on  the  authority  of  Booth  v.  Taylor^  (1).  But 
that  case  only  held  that  a  claim  to  an  injunction,  the 
ri^t  to  which  depends  on  the  truth  of  a  certain  state  of 
factd  previously  alleged,  could  not  be  demurred  to,  and  it 
seems  to  me  that  the  learned  judge  who  decided 
Rutherford  v.  Eakins  might  as  well  have  referred  to  any 
other  case  on  any  other  subject,  as  neither  had  any 
application  to  the  case  he  had  in  mind. 

I  think  the  charge  is  really  a  distinct  count  of  another 
matter,  joined  in  the  suit  for  the  recovery  of  the  debt. 

But  I  am  not  prepared  at  present  to  give  any  opinion 
on  the  point  as  to  whether  the  136th  and  137th  sections  are 
yHtra  vires  or  not,  nor  do  I  think  the  court  is  called  upon 
to  decide  that  point  in  a  mere  side  application  to  strike 
the  case  off  the  docket  of  cases  for  trial. 

If  the  defendants  wish  to  raise  that  point  it  seems  to  me 
their  proper  course  would  be  by  demurrer,  as  to  so  much 
of  the  declaration  as  relates  to  the  criminal  charge,  or 
by  analogy  to  the  course  pursued  in  indictments,  to  move 
to  quash  so  much  of  the  declaration  as  relates  to  the 
criminal  charge,  which  application  if  successful  would 
finally  dispose  of  the  case. 

Palmer,  C.  J.  concurred. 

(1)    L,  R.  1  Ex.  51. 
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Cox  V.  Gaul. 

Costs—Payment  into  Court— Amount  recovered  less  than  f32. 

Where  defendant  paid  $24  Into  Ourt  and  plaintiff  got  a  verdict  for 
$2.40,  together  less  than  932,  plaintiff  having  applied  for  certificate 
for  costs,  the  Court  held,  refusing  to  certify,  that  in  exercising 
discretion  as  to  costs,  the  Court  must  he  guided  by  the  evidence  and 
that  in  this  case  the  certificate  must  be  refused.  Also  that  payment 
into  Court  does  not  reduce  plaintiff's  claim. 

Motion  for  certificate  for  costs  where  amount  received 
is  less  than  $32. 

30th  July,  1879 

Mr.  Peters  supports  the  application. 

Palmer,  Q.  C.  contra. 

8th  August,  1879. 

Peters.  J.  In  this  case  I  was  asked  to  certify  that 
plaintiff  had  reasonable  cause  of  action  for  more  than  $32. 

It  was  argued  that  the  payment  into  court  might  be 
looked  at  as  reducing  tl^e  amount  of  plaintiff's  claim,  bat 
I  think  it  cannot  and  that  we  can  only  look  at  the  state  of 
the  account  at  the  time  the  action  was  commenced,  and 
that  if  the  amount  paid  into  court  with  the  amount  of  tho 
verdict  added  to  it  exceeds  $32  the  plaintiff  is  entitled  to 
the  certificate,  but  it  does  not,  for  the  amount   paid  into 

court  was $24. 

Amount  verdict 2.50 


$2i>.50 
I  dare  say  the  plaintiff  fancied   he   had   some   further 
claim  in  respect  of  the  small  potatoes.     But  the  evidence 
of  Mr.  Eustace  Ilaviland,  who  was  called  to   prove  that 
claim,  entirely  overturned  it. 

This  may  have  been  contrary  to  plaintiff's  expectations. 
But  I  think  we  must  found  our  discretion  in  giving  or 
refusing  a  certificate  in  these  cases  on  the  evidence,  or  on 
circumstances  connected  with  the  transaction  which  might 
reasonably  lead  a  plaintiff  to  entertain  the  belief  that  he 
would  recover  more,  such  for  instance  as  unexpected 
evidence  for  the  defence  cutting  down  a  good  prima  facie 
honestly  proved  claim,  I  must  refuse  to  certify. 
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James  W.  Fkaser  and  W.  G.  McDonald  v. 
J.  W.  Westaway. 

Drespass   quare   clausum  firegU^Partnerskip^ Tenants    in   common^ 
Fixtures. 

Plaintiffs  sued  defendant  for  trespass  carrjing  away  fixtures  and 
other  articles^  and  got  a  verdict  of  $20  for  the  fixtures  and  92.75  for 
the  other  articles.  The  property  was  formerly  owned  by  plaintififs 
and  K.  as  partners,  who  dissolved  and  the  business  was  continued 
by  R.  At  the  dissolution  F.  sold  his  interest  to  McD.  The  articles 
not  fixtures  passed  to  R.  who  gave  a  bill-of-sale  of  them  to  defendant. 
On  motion  to  set  aside  the  verdict. 

Held,  (Peters,  J.)  that  plaintiffs  were  tenants  in  common,  and  the 
verdict  was  right. 


Motion  to  set  aside  verdict. 


7th  May,  1879. 


Mr.  PeterSy  shews  cause. 
Palmer,  Q.  C.  contra. 

8th  August,  1879. 

Peters,  J.  This  was  an  action  of  trespass  quare 
dausum  fregit  an  asportation  of  machinery  and  other 
articles.  The  property,  a  foundry,  had  formerly  been 
worked  by  the  plaintiffs,  and  one  Rutherford  as  partners, 
until  February,  1875,  when  they  dissolved,  the  business 
being  continued  by  Rutherford,  The  jury  found  the 
value  of  the  fixtures  taken  away,  amounted  to  $20  and  the 
other  articles  $2.75. 

There  is  no  question  that  the  plaintiffs  are  entitled  to 
maintain  the  verdict  for  $20  for  the  fixtures.  But  it  was 
contended  that  as  at  the  time  of  Eraser  and  McDonald 
retiring  from  the  concern  and  leaving  it  to  be  carried  on 
by  Rutherford  alone,  Fraser  had  sold  his  interest  in  the 
joint  chattels  to  McDonald  for  $1000,  which  was  paid,  the 
property  in  the  articles  not  fixtures  passed  to  Rutherftird, 
who  gave  a  bill  of  sale  of  them  to  defendant  and  therefore 
neither  McDonald  nor  Fraser  could  maiutain  this  action 
in  respect  of  them. 

37 
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I  do  not  think  it  necessary  to  enter  into  a  detailed 
statement  of  the  pai*ticular8  of  the  arningement  between 
the  three  partners  at  the  time  of  the  dissolution  of  then* 
copartnership. 

It  must  always  be  borne  in  mind  in  looking  at  questions 
of  this  kind,  that  as  stated  by  Mr.  Benjamin,  228,  "every 
agreement  is  just  what  the  parties  intended  to  make  it,** 
and  when  their  intention  is  plainly  manifested,  no 
di£Bculty  can  occur,  where  it  is  not  unequivocally 
manifested,  it  must  be  ascertained  from  a  consideration  of 
the  facts  and  circumstances  attendant  on  or  connected 
with  the  transaction.  And  I  thought  from  all  the 
evidence  there  was  ample  ground  for  concluding  that  it 
was  not  intended  that  McDonald's  lien  on  those  chattels, 
which  were  all  moulds,  machinery  or  articles  formerly 
used  and  necessary  for  carrying  on  the  foundry,  should 
be  given  up,  and  in  charging  the  jury  I  showed  that  as  to 
these  articles  I  did  not  think  we  could  look  upon  them  as 
fixtures.  But  that  the  law  was  this,  if  I  sell  goods  to  a 
man  and  he  gets  delivery  and  takes  them  away,  and  it  is 
at  the  same  time  agreed,  that  if  he  does  not  pay  for  them 
at  a  certain  day  the  seller  shall  have  a  right  to  take  them 
back,  the  seller  may  recover  them  from  the  Sheriff  or  any 
Qne  who  takes  them,  the  seller  in  such  case  does  not  lose 
his  lien  or  rather  his  right  to  take  them  back.  Sec.  1 
Parsons  on  Contracts  537,  Benjamin  on  Sales  236,  252,  and 
after  referring  to  the  evidence  I  continued,  '*now  I  think 
those  articles  passed  to  Rutherford,  unless  you  believe 
there  was  such  an  arrangement  as  I  have  mentioned,"  they 
are  still  Rutherford's  and  even  though  the  bill  of  sale  don't 
include  them,  the  plaintiffs  would  not  be  entitled  to  sue 
for  them.  The  jury  on  that  point  found  I  think  rightly 
for  the  plaintiffs. 

There  was  another  ground  viz.,  that  Fraser,  one  of  the 
plaintiffs,  having  sold  bis  whole  interest  in  those  chattels, 
on  the  dissolution,  to  McDonald,  he  had  no  right  to  sue 
and   that  the   misjoinder   was   fatal   and   no   doubt  that 
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would  formerly  have  been  a  fatal  objection.  But  by  the 
297  section  of  our  common  Law  Procedure  Act  (1),  it  is 
DO  longer  so,  but  is  now  reduced  to  a  mere  question  of 
costs. 

I  am  not  clear  that  looking  at  this  whole  transaction 
Fraser  might  not  be  joined.  But  be  that  as  it  may  the 
Court  under  the  section  of  the  Common  Law  Procedure 
Act  are  in  such  a  case  bound  to  give  judgment  for  the 
plaintiff  who  has  the  right. 

The  decision  of  the  judge  in  Bremner  v.  Hall  (2;,  is 
on  all  fours  with  the  present  case,  and  see  Anglo  Egyptian 
Navigation  Company  v.  Rennie  (3),  Davis  v.  Cfames  (4), 
that  we  were  right  in  holding  that  McDonald  and  Fraser 
were  tenants  in  common  of  the  freehold  or  that  it  was 
partnership  property. 


(1)  Eng.  Act.  1860,  8.  19.  (3)    L.  B.  10  C.  P.  271  A  571. 

(2)  L.  R.  1  C.  P.  748.    Day        (4)    W.  N.  (1879  July)  12  Ch. 

C.  L.  P.  A.  366.  D.  813. 
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Sarah  Anne  Cantelo  v.  James  Be  ales. 

Dower— Judgment  recovered  before  marriage. 

This  was  an  action  to  recover  dower.  J.  D.  C.  was  seized  in  fee  of  the 
land.  In  1832,  M.  B.  recovered  a  Judgment  against  him.  In  1846, 
he  married  plaintiff.  In  ISoO,  the  land  was  sold  under  the  jndgment 
and  bought  by  S.  who  conveyed  to  defendant  J.  D.  C.  afterwards 
died  and  plaintiff,  as  his  widow,  brought  this  action  for  dower, 
contending  that  the  judgment  did  not  create  such  a  lien  on  the  lands 
as  to  prevent  her  right  of  dower  attaching 

Held,  (Peters  and  Hensley ,  J.  J. )  that  the  Judgment  created  a  Hen, 
even  by  the  Common  Law  of  P.  £  Island,  and  that  the  dower  did 
not  attach. 

Motion  to  set  aside  verdict  for  plaintiff. 

17th  November,  1879. 

Mr.  D.  C.  McLeod,  shews  cause;  McLeod,  Q.  C 
follows. 

Davies,  Q.  C.  and  Mr.  Peters,  contra. 
Our.  ad.  vuU. 

13th  Januarj-,  1880. 

Petebs  J.  This  was  an  action  to  recover  dower  io 
lands  in  Charlottetown.  The  plaintiff  is  the  widow  of 
James  Dix  Cantelo,  who  was  seized  of  the  property,  and 
on  the  19th  of  December,  1832,  Matilda  Brecken, 
recovered  a  judgment  against  him.  On  the  17tb 
December,  1846,  James  D.  Cantelo  married  the  plaintiff. 
The  judgment  against  James  D.  Cantelo  was  revived  after 
the  marriage,  and  on  the  6th  February,  1855,  while  J.  D. 
Cantelo  was  alive,  the  land  was  sold  under  a  statute 
execution  issued  on  the  judgment  and  sold  by  the  Sheriff, 
after  due  notice,  to  Wm.  Smardon,  and  duly  conveyed  to 
him  by  deed  from  the  Sheriff  of  Queen's.  The  defendant 
claims  through  Smardon. 

It  was  argued  by  Mr.  McLeod  for  the  plaintiff  that  a 
judgment  was  not  a  lien  on  laud  here  until  the  Act  of 
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1849,  12  Vic,  Cap.  2.  But  I  do  not  think  there  is  the 
slightest  ground  for  such  an  argument. 

Freehold  lands  were  always,  according  to  Tidds  practice, 
page  968,  and  Wms.  Saund.  Repts.  n.  5,  pg.  8,  bound 
by  judgment  by  the  Common  Law.  Williams  in  his 
Real  Property  says,  the  statute  of  Westminster,  first  made 
judgments  a  lien  on  lands.  But  whether  the  lien  existed 
at  Common  Law,  or  was  created  by  a  very  old  statute  is 
imniateriaU  as  colonists  we  took  such  of  the  laws  whether 
originating  in  a  statute  or  by  Common  Law  as  were 
applicable  along  with  us,  and  judgments  have  accordingly 
always  been  considered  as  binding  lands  here. 

If  J.  D.  Cantelo  had  mortgaged  his  land  prior  to  his 
marriage,  could  the  wife  have  claimed  dower  against  the 
lands  mortgaged?  Certainly  not;  because  the  seisin 
was  not  in  the  husband,  but  on  the  mortgage  being  paid 
off  her  right  would  attach,  but  suppose  that  under  a 
power  in  the  mortgage,  the  mortgagors  had  sold  the  land, 
her  right  to  dower  would  have  been  defeated,  for  the 
sale  relates  back  to  the  deed  which  authorized  it. 

Here  the  judgment  created  a  lien  on  the  land,  the 
execution  and  sale  are  merely  a  means  provided  by  statute 
for  converting  the  land  into  money,  for  the  purpose  of 
liquidating  the  debt,  and  the  Sheriff *s  Deed  which 
conveyed  the  land  to  Smardon  was  a  deed  made  under  a 
statutory  power  and  dates  back  to  the  date  of  the 
judgment  which  authorized  that  statutory  power  to  be 
exercised  and  cuts  off  all  intervening  claims  and  incum- 
brances, just  as  the  sale  under  a  power  by  a  mortgagee 
cuts  off  all  subsequent  conveyances  made  or  incumbrances 
created  by  the  mortgagor. 

If  any  doubt  existed  as  to  this  judgment  being  a  lien 
on  the  land  it  is  removed  by  12  Vic,  Cap.  2,  which  in 
the  clearest  terms  declares  that  judgments  previously 
entered  up  shall  be  a  lien  on  the  debtor's  lands.  This 
Act  is  in  reality  only  declaratory  of  what  the  law  in  my 
opinion  has  always  been. 
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I  think  there  should  be  judgment  for  the  defendant. 

Hbnslet,  J.  In  this  case  Sarah  Anne  Cantelo,  as  the 
widow  of  James  D.  Cantelo,  claims  damages  for  detention 
of  dower  in  respect  of  a  piece  of  land  in  Charlottetown,  in 
the  occupation  of  defendant,  of  which  J.  D.  Cantelo  is 
alleged  to  have  been  seised  during  her  coverture. 

The  land  in  question  was  undoubtedly  at  one  time  the 
property  in  fee  simple  of  her  deceased  husband,  that  is  to 
say,  for  many  years  prior  to  the  year  1832.  In  that  year 
a  judgment  was  entered  of  record  against  him  in  the 
Supreme  Court  of  Judicature,  at  the  suit  of  Matilda 
Brecken,  for  the  sura  of  £400  debt  and  £3  costs,  which 
remained  in  force  and  unsatisfied  on  the  17th  December, 
1846,  when  the  marriage  of  the  plaintiff  with  James  D. 
Cantelo  took  place.  This  judgment  was  revived  on  the 
16th  January,  1848,  and  execution  having  been  issued 
thereon  it  was  levied  upon  the  piece  of  land  in  question 
now  in  defendant's  possession,  which  under  it  was  sold 
and  conveyed  by  the  Sheriff  of  Queen*s  County,  on  6th 
February,  1850,  to  the  late  William  Smardon  and  by 
sundry  conveyances  it  afterwards  came  to  the  present 
defendant,  James  Beales. 

The  question  is  whether  the  judgment  against  J.  D. 
Cantelo,  at  the  suit  of  Matilda  Brecken,  operated  as  a  lien 
on  the  land  in  question  and  whether,  if  so,  it  did  not  control 
and  was  superior  to  the  claim  of  dower  set  up,  and 
consequently  whether  that  claim  was  not  entirely  defeated 
by  the  seizure,  sale  and  alienation  of  the  land  to  William 
Smardon  under  the  execution  issued. 

The  first  point  opens  out  the  broad  question  whether  a 
judgment  recovered  against  a  person  in  the  Supreme 
Court  of  this  Island  was,  previous  to  the  Act,  12  Vic, 
Cap.  3,  (1849,)  to  which  reference  will  bye  and  bye  be 
made,  a  lien  upon  the  defendant's  lands  of  which  he  was 
seised  at  the  date  of  its  entry  in  like  manner  as  a 
judgment  in  the  Superior  Courts  of  Great  Britain  was  a 
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lien  upon  land  situate  in  that  country.  Therefore  it 
becomes  necessary  to  ascertain,  in  the  first  instance,  how 
it  came  to  puss  in  England  that  a  judgment  constituted  a 
lion  upon  the  debtor's  lands.  Was  it  by  the  positive 
declaration  of  a  statute,  or  on  the  other  hand  was  it  not 
simply  on  account  of  the  remedy  given  by  the  statute  that« 
it  became  so?  I  think  it  will  be  found  to  have  been  the 
latter,  a  point  in  my  opinion  of  great  importance  in  the 
consideration  and  determination  of  this  controversy. 

During  the  prevalence  of  the  Feudal  System  in  England, 
a  creditor  could  only  obtain  in  all  actions  of  debt, 
judgment  for  satisfaction  against  the  goods  and  chattels 
of  his  debtor  and  the  growing  crops  and  profits  of  his 
land,  but  he  could  neither  obtain  the  possession  of  or  any 
estate  in  the  land  itself.  The  Feudal  Sj^stem  also 
prohibited  alienation,  and  of  consequence  the  incumbering 
of  lands  with  debts,  and  when  the  restrictions  on  aliena- 
tion were  taken  away  this  consequence  still  continued,  for 
no  creditor  could  take  possession  of  his  debtor's  land,  but 
only  of  his  goods  and  chattels  hy  fi.  fa.  and  of  the  product 
of  his  freehold  estate  by  levari  facias  and  even  of  these  latter 
ho  might  have  been  deprived  by  an  alienation  of  the  laud 
itself.  T«>  remedy  this  inconvenience  it  was  enacted  by  the 
Statute  of  Westminster  the  Second,  13  Ed.  I.,  Cap.  18, 
that  when  a  debt  was  recovered  or  acknowledged,  or 
damages  adjudged  in  the  King's  Court,  it  should  be  at 
the  election  of  the  creditor  to  have  either  a  writ  of  fi,fa. 
or  else  that  the  Sheriff*  should  deliver  to  him  all  the 
chattels  of  his  debtor,  saving  only  the  oxen  and  beasts  of 
the  plough,  aud  also  one  half  of  his  lands  until  the  debt 
was  levied  upon  reasonable  price  or  extent.  In  pursuance 
of  this  statute  a  new  writ  was  framed  called  an  elegit^  from 
the  words  of  the  entry  on  the  roll,  quod  elegit  sibi 
execulionem  fieri  de  omnibus  calailis  et  medielcUem  terrae. 
Aud  it  was  thus  and  not  from  any  declaration  of  the 
statute  on  the  point,  for  it  contained  none,  that  a  judgment 
in  an  action  of  debt  obtained  in  any  of  the  courts  of  record 
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at  Westmineter  became  a  lien  on  freehold  because  it  enabled 
the  person  in  whose  favor  it  was  pronounced  to  obtain 
possession  of  one  half  of  the  debtor's  lands  and  tenements 
(1).  And  in  Moleyn^a  Case  (2)  a  judgment  is  stated  to 
be  a  general  lien  on  a  moiety  of  the  lands  of  the  debtor, 
not  only  on  those  which  he  had  at  the  time  of  entering  up 
the  judgment,  but  also  on  those  which  he  might 
subsequently  acquire.  That  is  it  is  not  a  lien  upon  any 
particular  estate  or  part  of  the  estate  of  the  debtor, 
but  extends  to  a  moiety  of  all  his  lands  generally.  And 
Powell  in  the  same  work  on  mortgages  to  which  I  have 
already  referred,  p.  274,  commenting  on  the  case  of 
Finch  V.  WinchiUea^  (3),  adds  :  *'It  is  highly  important 
to  bear  in  mind  that  this  lien  affects  the  legal  estate  and 
cannot  be  detached  or  defeated  by  any  species  of  alienation 
whatsoever."  Here  it  may  be  well  to  remark,  by  way  of 
query,  that  if  the  giving  of  a  right .  temporarily  to  take 
possession  by  a  creditor  on  a  judgment  of  one  half  only 
of  the  lands  of  a  debtor  was  held  to  constitute  the 
judgment  a  lien  how  much  more  would  it  not  have  been 
held  to  do  so  if  the  fuller  remedy  possessed  and  created 
in  this  Island  by  and  under  the  Local  Statute  of  26,  Geo. 
Ill,  Cap.  9,  of  taking  and  positively  selling  the  debtor's 
lands  under  execution  on  the  judgment  had  existed  in 
England. 

So  the  law  remained  in  Great  Britain  up  to  the  year 
1567,  when  according  to  Forsyth's  opinions  this  Island 
became  one  of  its  colonies  by  settlement  and  so  also  it 
remained  until  the  1763,  when  by  virtue  of  the  Treaty  of 
Louisburg  it  was  again  recognized  as  one  of  England's 
colonics.  So  the  law  was  also  when  Nova  Scotia  becoming 
in  like  manner  and  at  the  same  time  a  colony  of  the  same 
empire  obtained  a  constitution  and  legislature.  This 
Island  united  in  government  and  legislation   with   Nova 

(1)  Powell  on  Mortg.  (1822)  273  PI.  14  &  16,  2  Rolls  Ab. 

notes  2  CruUes  Dig.  43,  472,  &  2  Inst.  395. 

Burton  on  Real  Prop.351 .     (3)    1  P.  Wno.  279 ;  S.  C.  9.  Mod, 

(2)  30  £d.  III.  1  Bolls  Ab.  892,  R.  395. 
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Scotia  until  1773,  when  an  independent  government  and 
legislature  was  granted  to  it.  Tliere  does  not  appear  to 
have  been  any  legislation  in  Nova  Scotia  during  the  time 
that  this  Island  remained  united  to  it  on  the  subject  of 
judgments  in  the  Supreme  Court  in  their  relation  to  lands, 
at  least  I  have  been  unable  to  discover  any  and  none  was 
brought  to  the  notice  of  this  court  at  the  argument  of  this 
case.  We  must  therefore  assume  that  there  was  none. 
On  so  becoming  a  colony  of  Great  Britain  in  1567  or  in 
1763,  which  ever  may  \>e  the  true  date,  but  I  incline  to 
the  opinion  that  the  latter,  the  date  of  the  Treaty  of 
Lonisburg,  is  the  true  one,  Nova  Scotia  took  as  her 
Common  Law,  so  much  of  the  Common  Law  of  England 
as  were  applicable  to  her  circumstances,  and  so  much  of 
its  Statute  Law  (as  Common  Law)  as  was  also  in  like 
manner  applicable,  and  P.  E.  Island  in  1773,  when  she 
was  severed  from  Nova  Scotia  took  with  her  the  same 
laws  as  her  Common  Law,  as  prevailed  in  her  at  the  time 
as  a  portion  of  the  Nova  Scotian  colony. 

In  this  view  of  the  case  I  hold  that  the  provisions  of  the 
Statute  of  Westminster  the  Second,  13  Ed.  1  Cap.  18, 
became  part  of  the  Common  Law  of  Nova  Scotia,  as  being 
applicable  to  its  circumstances  remained  so  until  P.  E. 
Lsland  was  severed  from  it,  and  that  then  the  latter  took  it 
as  part  of  its  (/ommon  Law  as  a  separate  colony ;  that  its 
provisions  making  lands  liable  to  be  taken  under  extent 
for  debt  was  applicable  to  its  circumstances,  and  was  in 
force  in  case  of  any  judgments  for  debts  recovered  in  the 
Supreme  Court  here  quite  independent  of  any  local 
legislation.  However  it  appears  that  by  the  Statute  of 
the  Island  Legislature  21,  Geo.  Ill,,  Cap.  3,  lands  were 
expressly  made  liable  to  be  taken  and  extended  for  the 
payment  of  debts  in  manner  very  similar  to  that 
prescribed  by  the  old  English  Statute  of  Wi  stminster  the 
Second,  to  which  I  have  already  adverted. 

In  the  absence  of  this  Island  Act  just  referred  to  I 
would  still  have  been  of  opinion  that  by  virtue   of  the 

38 
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Statute  of  Westminster  as  locally  applicable  a  judgment 
of  this  Supreme  Court  would  constitute  a  lien  upon  a 
defendant's  lands,  but  all  doubts  as  to  its  being  so  as  the 
result  of  the  Island  Statute  21,  Geo.  III.,  Cap.  3,  at  once 
in  my  opinion  disappears.  The  same  reason  which 
induced  the  English  Courts  to  hold  the  judgment  a  lien, 
simply  because  under  the  Statute  of  Westminster  relating 
to  extents,  lands  were  liable  to  be  extended,  would  be 
held  equally  to  be  of  force  and  to  prevail  as  the  result  of 
our  Local  Statute  21,  Geo.  III.,  Cap.  3.  But  it  is  said 
that  this  Local  Statute  relating  to  extents  has  been 
repealed,  and  in  its  place  prevail  the  provisions  of  26  Geo. 
III.,  Cap.  9,  enabling  creditors  under  execution  on 
judgment  to  sell  the  whole  of  the  lands  of  their  debtor.  It 
is  true  that  the  extent  Act  is  thereby  repealed,  but  only 
for  the  purpose  of  substituting  a  much  more  efficient 
remedy  against  land  than  that  of  extent,  for  it  gives  their 
entire  disposition  at  the  motion  of  the  creditor  to  pay  the 
debt.  The  lands  were  made  more  than  ever  liable  to 
respond  to  the  debt  of  the  judgment  creditor,  so  much  the 
more  reason  then  for  the  court  to  hold  that  that  judgment 
constituted  a  lien  upon  them. 

I  hold  then  that  a  judgment  for  debt  of  this  court  at  all 
times  since  this  Island  became  a  colony  of  Great  Britain 
was  a  lien  on  the  debtor's  land,  a  lien  which  could  not  be 
defeated  or  lessened  by  any  subsequent  act  or  disposition 
of  the  judgment  debtor.  Therefore  I  hold  that  the 
judgment  debt  of  Matilda  Brecken  v.  J.  D.  Cantelo, 
under  which  this  land  was  sold  bound  that  land  at  the 
time  of  his  marriage  to  the  plaintiff  in  this  case,  and  that 
her  dower  only  attached  to  so  much  as  might  be  left  of  it 
after  the  execution  issued  upon  the  judgment  had  been 
satisfied.  The  whole  of  the  land  in  question  having  been 
sold  under  it  to  satisfy  the  debt,  it  became  free  of  all 
dower  and  therefore  she  is  not,  in  my  opinion,  entitled  to 
recover  in  this  suit. 
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In  this  view  of  the  case  I  think  it  unnecessary  to  deliver 
any  opinion  on  the  effect  of  the  judgment  Act,  12  Vic, 
Cap.  3,  and  as  to  whether  its  provisions  were  retrospective 
or  noty  I  consider  the  law  antecedent  to  it  too  clear  to 
admit  of  any  doubt  or  to  need  the  explanation  or 
assistance  of  any  retrospective  or  even  declaratory  act. 
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John   R.   Larkin    v.   Peter   MoNutt, 
Sheriff  of  Prince  County. 

Liability  of  Sheriff  for  bailiff  appointed  under  County  Court  Acts^  1873 
and  1874. 

The  County  Court  Acts,  36  Vic,  Cap.  3  and  37  Vic,  Cap.  1,  enact  that 
the  Sheriffs  shall  appoint  bailiff^  or  deputaes.  for  each  circuit  of  the 
County  Court  to  whom  all  processes  issued  at  that  circuit  shouii}  be 
delivered,  and  who  might  execute  them  without  tlieir  being  first 
placed  in  the  hands  of  the  Sheriff^.  Liarkin  had  issued  several 
executions  from  the  County  Court  addressed  to  the  Sheriff  of  Prince 
County  (defendant).  The  breach  of  duty  charged  against  the 
defendant  was  neglect  in  the  execution  of  some  of  these  writs  and 
not  accounting  for  the  levies  in  others.  At  the  trial  plaintiff  was 
non-suited.    On  motion  to  set  aside  the  non-suit. 

Held^  (Peters  and  Hensley,  J.  J.,  Palmer,  C.  J.  dissenting)  that  the 
Sheriff  was  not  liable  and  that  the  non-suit  was  right. 

Motion  to  set  aside  non-suit. 

25th  November,  1879. 

Mr.  A.  Peters,  shews  cause ;  Davies  Q«  C.»  follows. 

McLeod,  Q.  C,  contra. 

Cur.  ad.  vfiU. 

13th  January,  1880. 

Palmer,  C.  J.  The  writs  of  execution  issued  by  the 
plaintiff  in  this  cause,  were  issued  from  the  County  Court 
against  various  defendants  and  directed  to  the  Sheriff  of 
Prince  County,  and  the  breach  of  duty  charged  against 
the  defendant  in  this  cause  is  neglect  in  the  execution  of 
some  of  those  writs  and  not  accounting  for  the  levies  for 
which  others  were  marked.  The  action  is  resisted  by  the 
defendant  on  the  ground  principally  that  none  of  these 
writH  were  placed  in  his  hands  for  execution,  but  were 
entrusted  to  other  officers  for  who^e  conduct  he  alleges  he 
is  not  responsible,  viz.,  certain  persons  nominated  by  him 
as  deputies  pursuant  to  the  Act  of  the  Local  Legislature, 
36  Vic,  Cap.  3,  intituled  **An  Act  to  establish  County 
Courts  of  Judicature  in  this  Island,"  and  also  an  act  of  the 
subsequent  year,  37  Vic,  Cap.  1,  passed  in   amendment 
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thereof.  By  the  first  mentioned  Act,  section  28,  it  is 
enacted  as  follows:  ''The  Sheriffs  of  the  different 
counties  shall  be  the  executive  officers  of  the  said  Courts, 
&c,^  By  the  other  of  those  acts,  section  31,  it  is  enacted 
as  follows,  viz. :  ''In  addition  to  the  number  of  bailiffs  or 
deputies  to  be  appointed  by  the  Sheriffs  under  the  36  Vic, 
Cap.  3,  the  Sheriffs  shall  appoint  three  other  bailiffs  or 
deputies  for  each  circuit,  and  that  all  bailable  capias  or 
executions  to  be  issued  under  this  act  shall  be  delivered 
to  the  bailiff  or  deputy  nearest  the  place  where  said  capias 
or  execution  may  be  issued,  and  may  be  executec}  by  such 
bailiff  or  deputy,  and  need  not  be  first  placed  in  the  hands 
of  the  Sheriff. **  The  plaintiff  in  this  suit  contends  that 
the  defendant,  the  High  Sheriff,  is  liable  in  law  for  the 
misconduct  of  the  officers  entrusted  with  the  execution  of 
the  writs  above  referred  to,  these  officers  having  been 
appointed  by  him  as  his  deputies  pursuant  to  the  above 
recited  acts  of  the  Legislature.  The  defendant  in  this 
suit,  the  High  Sheriff,  resists  this  demand  on  the  ground 
that  those  writs  neither  cume  to  his  hands,  or  to  the  hands 
of  his  chief  deputy,  whom  he  had  appointed  for  the  county 
at  large,  but  on  the  ccmtrary  wore  delivered  by  the 
plaintiff  immediately  to  the  deputies  or  bailiffs  appointed 
under  the  statute  for  the  County  Courts,  and  that  therefore 
the  defendant,  the  High  Sheriff,  was  not  liable  for  their 
execution,  and  the  learned  judge  who  tried  the  cause  being 
of  this  opinion  directed  a  non-suit  to  be  entered. 

Were  this  an  action  brought  against  the  High  Sheriff 
for  the  misconduct  of  his  ordinary  deputy  appointed  for 
the  county  at  large  under  the  old  statutes  of  this  Province, 
regalating  the  office  of  Sheriffs,  there  could  be  but  little 
doubt  at  the  present  day  on  the  law  as  regards  the  High 
Sheriff's  liability,  but  as  the  cause  of  action  has  arisen 
here  in  regard  to  the  Sheriff's  duty  and  responsibility 
under  the  two  County  Court  Acts  above  recited,  the 
determination  of  this  case  must  depend  on  the  scope  and 
construction   of   these    acts.      The    defendant's    counsel 
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contends  that  the  36  Vic,  Cap.  3,  in  requiring  deputies 
to  be  appointed  for  the  County  Courts  never  intended  that 
the  High  Sheriff  should  be  personally  responsible  for  the 
conduct  of  those  officers,  except  in  those  instances  where 
the  High  Sheriff  himself  delivered  the  writ  into  their 
hands  or  it  was  done  by  his  express  directions ;  that  these 
officers  are  appointed  by  the  imperative  language  of  the 
statutes  and  they  and  not  the  High  Sheriff  are  responsible 
for  the  due  execution  of  the  writs  entrusted  to  them* 

By  the  law  of  England,  although  otherwise  formerly,  the 
Sheriff  of  a  County  is  bound  to  appoint  a  deputy,  but  only 
one  deputy,  an  additional  one  is  never  appointed.  As  a 
general  rule  the  High  Sheriff  never  acts  in  any  ministerial 
duty.  The  deputy  becomes  a  general  bailiff  over  the 
whole  county  and  ministerially  his  power  is  co-extensive 
with  the  High  Sheriff's.  He  may  be  removed  for  mis- 
conduct, but  once  appointed  the  High  Sheriff  cannot 
abridge  him  of  any  part  of  his  power.  And  in  the  case  of 
Parker  v.  KeU  (1),  it  is  laid  down  by  Holt,  C.  J.,  that 
the  co-extensive  power  with  the  principal  is  so  essentially 
incident  to  a  deputy  that  a  man  cannot  be  a  deputy  to  do 
any  single  act  or  thing,  nor  can  a  deputy  have  less  power 
than  his  principal,  and  if  his  principal  makes  him  covenant 
that  he  will  not  do  any  particular  thing  which  the 
principal  maj^  do,  the  covenant  is  void  and  repugnant ;  as 
if  the  Under  Sheriff  covenant  that  he  will  not  execute  any 
process  for  more  than  £20  without  special  warrant  from 
the  High  Sheriff,  this  is  void  because  the  Under  Sheriff  is 
his  deputy,  and  the  power  of  the  deputy  cannot  be 
restrained  to  be  less  than  that  of  his  principal,  save  only 
that  he  cannot  make  a  deputy  &c.  In  the  case  of  Deake 
V.  8ykes  (2),  Lawrence,  J.  said:  <^The  bailiff  gives  a 
bond  to  execute  such  warrants  as  shall  be  directed  to  him. 
When  a  warrant  is  granted  to  him  he  becomes  the  special 
officer  of  the  Sheriff,  and  I  have  always  understood  it  to 

(1)    1  Salk.  95,  S.  C.  1  L\  Raym.    (2)    7  T.  R.  113. 
658, 
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be  necessarj'  to  produce  the  warrant  to  shew  that  relation 
between  them.**  But  the  objection  here  is  that  it  did  not 
appear  that  the  Sheriff  had  granted  any  warrant  to  the 
o£Bcer.  Hall  v.  Smith  (1).  The  maxim,  respondeat 
superior^  was  first  applied  to  public  officers  by  the  Statute 
of  Westminster  the  Second,  Cap.  2,  from  the  words  of 
which  statute  it  is  taken.  ''/SV  custos  gaoloe  non  habeatper 
quod  justidetur  vel  unde  solvate  respondeat  supeinor  suus 
qui  custodiam  hujusmodi  gaoloe  sibi  commisit.**  The 
terms  of  that  statute  embrace  only  those  who  delegate  the 
keeping  of  gaols  to  deputies  and  were  intended  only,  as 
Lord  Coke  tells  us  to  apply,  *'to  those  who  having  the 
custody  of  gaols  of  freehold  or  inheritance  commit  the 
same  to  another  that  is  not  sufficient."  The  principle  of 
the  statute  has,  however,  since  been  extended  to  Sheriffs, 
who  are  responsible  for  thoir  Under  Sheriffs  and  bailiffs, 
but  has  not  been  applied  to  any  other  public  officer. 
Although  the  office  of  Sheriff  be  now  a  burdensome  one,  yet 
they  are  entitled  to  poundage  and  other  fees  for  acts  done 
by  their  officers  which  in  old  time  might  be  a  ju^t 
equivalent  for  their  responsibility.  It  was  formerly 
optional  to  the  High  Sheriff  whether  he  took  security  or 
not  from  the  deputy,  but  the  3rd  Geo.  I.,  Cap.  15,  section 
8,  requires  that  in  case  of  death  of  the  High  Sheriff,  that 
the  securitv  of  the  Under  Sheriff  as  s^iven  shall  stand  as  a 
security  to  all  persons,  therefore  it  is  no  longer  optional 
(2).  In  Taylor  V.  Bichardson  (3),  Lord  Kenyon,  C.  J. 
said:  **Though  the  Sheriff  may  not  have  bound  bailiffs, 
he  may  perhaps  learn,  whenever  the  question  arises,  that 
he  is  bound  like  all  other  Sheriffs,  either  to  execute  the 
writ  personally,  or  to  procure  it  to  be  executed  by  some 
other  person  for  whom  he  is  responsible." 

The  Local  Acts  of  Assembly  under  which  the  Sheriffs 
of  this  Province  are  appointed  are  now  the  18  Vic,  Cap. 
7,  and  the  32  Vic,  Cap.  14,  and  although  neither  of  these 

(1)    2Binsr.  160.  (2)    Atk.  on  Sheriffs,  20-21. 

(3)    8  T.  R.  605. 
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acts  expressely  authorize  a  Sheriff  to  appoint  a  deputy, 
yet  they  clearly  recognize  the  constitution  of  that  officer, 
and  by  name  of   office  refer  to   him   and    his    acts    so 
frequently  that  when  once  regularly  appointed,  I  have  no 
doubt  that  all  ministerial  acts  done  by  him  under  color  of 
his  office  must  be  deemed  of  equal  force  with  similar  acts 
done  by  the  Deputy  Sheriff  of  any  County  in   England. 
Now  when  the  County  Court  Act  of  1873,  Section   28, 
constituted  the  Sheriffs  of  the  ^different  counties  of  this 
Province  the  executive  officers  of  the  County  Courts,  and 
required   such    Sheriffs   to    appoint  two    fit   and  proper 
deputies  for  each  County   Circuit  Court,  what  extent  of 
power   did    the   Legislature   intend   that   these   deputies 
should  exercise  when  appointed?     On  the  part  of  the 
defendant  it  is  contended  their  power  was  not  intended  to 
be  equal  to  that  of  an  ordinary  Deputy  Sheriff,  but  was 
to    be    confined    merely   in    the  words  of    that    section 
expressed,  viz. :  to  attend  each  Circuit  Court  and  to  aid 
in  maintaining  order,  and  to  enforce  the  rules  and  orders 
of  the  said  Courts  as  fully  and  effectually   and   in   like 
manner  as  the  said  Sheriff  may  or  can  do  at  any  sitting  of 
the  Supreme  Court,  and  that  the  Legislature  never  could 
have  intended  to  confer  on  those  deputies  the  full  power 
of  the  High  Sheriff.     lu  support  of  this  view  many  cases 
were  cited  by  the  defendant's  counsel  on  the  doctrine  of 
principal  and  agent,  as  bearing  on  the  relation  between 
Commissioners  of  Public  Works  and  their  agents ;  trustees 
of  boards  of  health  and  their  subordinate  officers ;  master 
and  servants,  the  principal  one  and  that  most   applicable 
to  the  case  being  Smith  v.  Pritchard   (1).     In   most  of 
these  cases  the  question  considered  was  the  responsibility 
relatively    between   the   principal   and   the   subordinate, 
while  in  the  present  case  we  have  to  look  rather  to   the 
nature  and  extent  of  the  power  conferred  by  the  County 
Court  Acts  upon  the  Sheriff  of  the  counties,  involving  the 
construction  and  legal  effect  of  those  acts.     In   Smith  r. 
(1)    SC-B.665. 
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Pritchard  (1),  a  warrant  annexed  to  a  writ  of  execution 
bad  been  issued  by  the  High  Bailiff  of  one  County  Court 
to  arrest  a  defendant  who  resided  out  of  its  jurisdiotion, 
but  within  the  bounds  of  another  County  Court's  jurisdic- 
tion, such  execution  being  directed  to  the  clerk  of  said 
last  mentioned  Court,  who  by  virtue  of  the  Act  of 
Parliament  sealed  the  execution  with  the  seal  of  his  court, 
and  thereupon  re-issued  it  to  the  High  Bailiff  of  his  Court 
in  accordance  with  the  Act.  It  was  executed  by  an 
Under  Bailiff  of  each  Court  jointly  and  it  was  contended 
by  the  plaintiff  that  the  High  Bailiffs  of  both  Courts  wore 
liable  for  a  trespass  and  assault  committed  by  the  Under 
Bailiffs  in  executing  the  warrant.  But  the  Court  held  the 
High  Bailiff  who  issued  the  original  warrant  was  not  liable 
for  the  act  of  his  bailiff  because  he  acted  ministerially  only 
under  the  statute,  and  that  there  was  no  privity  between 
him  and  those  who  acted  under  the  warrant  issued  from 
the  other  County  Court ;  that  the  high  bailiff  who  first 
issued  the  warrant  should  not  be  made  liable  for  the  acts 
of  the  other  High  Bailiff  or  his  under  bailiff  because  the 
first  High  Bailiff  had  no  control  over  them ;  nor  should 
he  be  held  liable  for  the  act  of  his  own  under  bailiff, 
because  he  acted  out  of  his  jurisdiction.  The  high  bailiff, 
however,  of  the  second  mentioned  County  Court  was  held 
liable  in  trespass  for  the  act  of  his  under  bailiff  in 
attempting  to  execute  the  process  notwithstanding  that  the 
execution  was  sealed,  re-issued  and  put  in  force  by  the 
provision  and  directicm  of  the  statute  which  imposed  that 
duty  on  the  bailiff  of  the  second  mentioned  court.  Now 
in  the  preseut  case  the  deputies  complained  of  acted  within 
their  jurisdiction.  There  is  close  privity  between  the 
High  Sheriff  and  his  deputies  appointed  in  pursuance  of 
the  statute,  because  he  executed  a  general  warrant  to  those 
deputies  to  execute  all  writs  which  should  come  to  their 
bauds,  and  he  had  such  power  and  control  over  them  in 
law  as  to  dismiss  them  at  any  time  for  any  misfeasance, 
(1)    8  C.  B.  565. 

.^9 
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&c.  These  circumstances,  to  my  mind,  distinguished  m 
clear  terms  and  to  a  wide  extent  the  case  of  Smith  v. 
Ptitchard  (1)  from  the  present.  The  Sheriff  before  he 
executed  such  general  warrant  or  rather  when  he  appointed 
his  additional  County  Court  deputies  should  have  taken 
security  from  them.  Had  they  refused  to  give  it,  and 
were  no  others  to  be  found,  after  due  diligence  used  to 
procure  them,  it  would  in  my  opinion  have  been  a  sufficient 
defence  for  the  Sheriff  to  set  up,  were  he  prosecuted  under 
the  Act  for  not  appointing  deputies,  for  the  law  intends 
in  the  case  of  sheriffs  and  their  deputies  that  each  shall 
give  security  under  the  maxim  respondeat  superior.  HaU 
V.  Smith  (2). 

Reading  the  two  County  Court  Acts  of  1873  and  1874, 
in  pari  materia^  as  I  think  we  are  bound  to  do,  I  am  of 
opinion  that  when  the  Sheriff  once  appoints  a  deputy 
under  the  Act  of  1873,  the  deputy  immediately  becomes 
invested  with  all  the  ministerial  powers  which  the  high 
sheriffs  themselves  can  exercise  in  respect  of  the  said 
County  Courts.  Indeed  clause  28  of  the  County  JCourt 
Act  of  1873,  in  its  very  words  says  that  the  Sheriffs  of  the 
different  counties  shall  be  the  executive  officers  of  the  snid 
courts  respectively  and  shall  bo  aiding  and  assisting  the 
said  judges,  who  shall  execute  and  obey  all  writs,  process, 
documents  and  orders  transmitted  and  directed  to  them 
respectively,  &c.,  &c.,  and  shall  appoint  two  fit  and 
proper  deputies  for  each  Circuit  Court,  &c.  Now  I  think 
that  if  the  Legislature  intended  that  the  Sheriffs  were  not 
to  be  held  liable  for  the  acts  of  these  deputies  it  would 
have  expressed  in  clear  and  positive  language  the  exception 
or  limitation  for  the  protection  of  the  Sheriff.  The  word 
•*deputy"  is  a  word  well  known  in  the  law,  and  when  an 
Act  of  Parliament  makes  use  of  such  a  term  generally  it 
should  receive  the  same  sense  that  the  Common  Law  takes 
it  in.  It  is  true  that  section  28  of  the  County  Court  Act, 
1873,  which  requires  the  appointment  of  the  two  deputies 

(1)    8  C.  B.  565,  (2)     2  Ring.  160. 
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for  each  County  Court  Circuit,  adds  in  the  same  section 
the  wards,  *<who8e  duty  it  shall  be  to  attend  thereat  and 
who  shall  aid  in  maintaining  order,  and  enforce  the  rules 
and  orders  of  the  said  Court,  dbc.»"  but  I  think  the 
introduction  of  these  words  was  n(»t  for  the  purpose  of 
defining  the  limits  of  the  deputies'  duties.  The  Legisla- 
ture was  constituting  new  courts  of  judicature,  but  inferior 
in  degree  to  the  old  established  courts  of  record,  and 
where  it  would  be  impossible  that  the  same  Sheriff  whose 
more  important  duties  at  the  superior  courts  of  law,  both 
civil  and  criminal,  would  there  require  their  presence, 
could  attend  personally  at  certain  sittings  of  the  County 
Courts  and  therefore  deemed  it  proper  to  legislate 
expressly  in  the  words  above  recited  to  insure  in  such 
courts  the  maintainance  of  good  order,  and  to  enforce  the 
rules  and  orders  of  said  courts  which,  perhaps,  in  the 
absence  of  such  express  provision  might  not,  in  such 
inferior  courts,  be  so  easily  carried  into  effect.  Had  these 
words  been  omitted  altogether,  I  think  the  words,  **8hall 
appoint  two  fit  and  proper  deputies  for  each  Circuit 
Court,"  would  be  quite  sufficient  to  have  authorized  the 
deputies  to  exercise  all  the  ministerial  powers  of  the  High 
Sheriffs,  and  that  the  words  therefore  relative  to  attending 
the  courts  and  maintaining  order  are  merely  accumulative 
in  their  signification.  In  Richards  v.  Acton  (1),  the 
High  Sheriff  was  held  answerable  for  a  default  of  a 
replevin  clerk  in  not  taking  bonds.  The  appointment  of 
the  replevin  clerk  is  rendered  compulsory  on  the  Sheriff 
under  a  heavy  penalty  imposed  by  the  statute  1  and  2,  W.  ' 
and  Mary  Cap.  12.  He  must  appoint  at  least  four  in  the 
shire  town  within  his  bailiwick,  all  within  twelve  miles  of 
one  another.  The  act  is  silent  as  regards  security  to  be 
given  by  the  replevin  deputies,  nor  does  it  contain  any 
saving  clause  to  indemnify  the  Sheriff  against  their  default. 

Also  ID  Anon  v. (2),  the  deputy  of  a  customer 

in  a  creek  of  a  port,  in  which  case  a  deputy  is  to  be  made 
(1)     BLR.  1220.  (2)    2  Dyer  238. 
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by  the  statute  1  Eliz.  Cap.  2,  section  8,  falsely  concealed 
the  custom  of  a  merchant,  and  the  customer  himself, 
ignorant  of  this,  certified  by  his  oath  the  customs  of  this 
port  into  the  exchequer,  according  to  the  false  information 
of  his  deputy.  *' Whether  the  customer  himself  shall  be 
impeached  of  this  false  concealment  by  the  Queen,  for  the 
forfeiture  of  the  treble  value  of  the  merchandize  so 
customed,  and  shall  be  fined  and  ransomed  according  to 
the  Statute  3,  Hen.  YI.,  Cap.  3,  or  not,  was  much 
discussed  in  argument  in  the  exchequer  this  term  and  at 
last  judgment  was  given  for  our  Lady  the  Queen  against 
the  customer." 

It  has  been  argued  that  as  Section  31  of  the  County 
Court  Act  of  1874,  provides  that  bailable  writs  and  final 
executions  may  be  executed  by  the  bailiffs  or  deputies, 
**and  need  not  be  first  placed  in  the  hands  of  the  Sheriff,'' 
it  would  be  extremely  hard  to  render  the  High  Sheriff 
liable  for  any  misconduct  of  a  deputy  in  the  execution  or 
non-execution  of  a  writ  which  the  High  Sheriff  never  knew 
to  exist ;  but  by  Section  28  of  the  same  Act  the  Sheriff:^  of 
the  counties  ^'at  the  time  of  the  appointment  of  their 
bailiffs  or  deputies  are  required  to  give  to  each  bailiff  or 
deputy  a  general  warrant  or  precept  enabling  such  bailiffs  to 
execute  all  writs,  &c.,  which  may  come  into  the  hands  of 
such  bailiffs  or  deputies  for  execution.  Thus  the  deputy 
is  invested  with  powers  equal  to  those  which,  by  the 
practice  in  England,  are  conferred  on  a  bound  bailiff  to 
whom  the  Sheriff  gives  his  special  warrant  to  execute  the 
particular  writ,  and  for  whose  conduct  in  dealing  with  such 
writ  the  High  Sheriff  is  always  liable.  As  observed  by 
Lord  Kenyon,  C.  J.  in  Taylor  v.  Richardson  ( 1 ),  **thoiigh 
the  Sheriff  may  not  have  bound  bailiffs,  h<^  may  perhaps 
learn,  whenever  the  question  arises,  that  he  is  bound  like 
all  other  Sheriffs  either  to  execute  the  writ  personally,  or 
to  procure  it  to  be  executed  by  some  other  person,  for 
whom  he  is  responsible.'' 

(1)    ST.  R.  505. 
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Reference  is  made  by  defendant's  counsel  to  the  Imperial 
County  Court  Act,  9  and  10,  Vic,  Cap,  95,  where  the 
high  bailiffs  are  empowered  to  appoint  deputies,  and  tfaey 
are  expressly  authorized  to  take  security  from  such 
deputies  and  also  to  dismiss  them  for  misconduct.  These 
are  doubtless  very  provident  provisions  and  would  have 
rendered  the  I(x;al  acts  more  intelligible,  and  in  all 
probabilitj'  would  have  been  introduced  into  them  bad 
they  been  brought  to  the  notice  of  those  who  drew  up  our 
County  Court  Acts,  but  the  absence  of  such  provisions 
will  not,  in  my  opinion,  warrant  us  in  drawing  a  conclusion 
that  oar  Sheriff  has  no  power  to  take  security  from  his 
deputy  bailiffs  or  to  dismiss  them  for  misconduct  in  their 
offices,  and  having  accepted  the  office,  with  all  its  legal 
obligations  he  becomes  liable  for  the  misfeasance  or  non* 
feasance  of  these  deputies  he  has  in  fact  appointed, 
although  in  pursuance  of  the  imperative  terms  of  the 
County  Court  Acts.  *'If,"  says  Dalton,  «*the  High 
Sheriff  will  sleep  quietly  and  take  his  repose  in  safety  he 
shall  do  well  and  wisely  to  look  for  and  to  take  good 
security  from  his  under  sheriff,  before  he  do  trust  him 
with  bis  office."  In  the  present  case  if  he  has  not  done 
so  the  fault  or  omission  is  his  own  and  he  must  abide  the 
consequence. 

Peteks,  J.  The  question  in  this  case  is  whether 
Sheriffs  are  liable  for  misconduct  of  bailiffs  of  the  County 
Court. 

By  the  County  Court  Act  of  1873,  Section  28,  the 
Sheriffs  arc  to  aid  and  assist  the  judges  and  to  execute  all 
writs,  processes  and  executions.  They  are  also  to  appoint 
two  deputies  for  each  Circuit  Court,  whose  duty  shall  he  to 
maintain  order  and  enforce  the  rules  and  orders  of  the 
court  in  like  manner  as  the  judges  do  at  the  sittings  of  the 
Court. 

Under  this  Act  the  Sheriffs  have  two  duties  cast  upcm 
them,  first,  to  aid  and  assist  the  judges,  that  is,  to  preserve 
order;  second,  to  execute  all  writs.     The  first  of  the^e 
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duties  they  are  to  appoint  deputies  to  perform,  but  it  is 
clear  that  those  deputies  have  no  power  to  execute  writs* 
That  duty  was  to  be  performed  by  the  Sheriff  m  the  same 
way  that  they  execute  writs  of  the  Supreme  Court. 

But  the  28th  Section  of  the  Act  of  1874,  alters  all  this 
and  provides,  '*that  after  the  passing  of  that  Act,  or  at 
the  time  of  appointing  their  bailiffs  or  deputies,  the 
Sheriff*  shall  give  to  each  bailiff  or  deputy  a  general 
warrant  to  execute  all  writs,  processes,  orders  and 
executions  which  may  come  into  the  hands  of  such  bailiffs 
or  deputies  for  execution  or  service."  The  obvious 
intention  of  this  Act  is  to  relieve  the  Sheriff  of  a  large 
part  of  the  duties  cast  upon  him  by  the  forager  Act,  viz., 
that  of  executing  all  writs,  by  providing  that  the  bailiffs 
shall  in  future  execute  all  writs,  processes  and  executions 
delivered  to  them  without  any  reference  to  the  Sheriff. 
These  bailiffs  are  selected  or  appointed  by  the  Sheriff,  hut 
he  has  no  means  of  knowing  what  writs  they  serve,  or  how 
they  perform  their  duties.  He  is  obliged  to  appoint  them 
and  then  have  them  to  execute  their  duties  as  they  see  tit. 
Now  the  ground  of  the  Sheriff's  liability  for  the  acts  of  his 
bailiff,  is  the  casting  upon  another  a  duty  which  the  law 
imposes  upon  him,  and  consequently  that  he  is  acting  by 
his  servant.  Broom's  maxim,  849.  But  under  this  Act 
it  is  not  the  Sheriff's  duty  to  execute  a  writ  delivered  to 
the  bailiffs.  In  Hall  v.  Smith  (1),  Best,  C.  J.  says: 
'•The  Commissioners  are  not  answerable  for  the  miscon- 
duct of  those  they  are  obliged  to  employ,"  and  in  Duncan 
V.  Findlater  (2),  Lord  Cottengham  quotes  this  and  says: 
••that  is  the  true  construction,  and  that  the  law  as  thus  laid 
down  has  ever  since  been  recognized  in  England,  and  Lord 
Brougham  in  the  same  case  speaking  of  the  maxim 
respondeat  superior  says:  "the  rule  of  liability  and  its 
reason  I  take  to  be  this,  I  am  liable  for  what  is  done  for 
me  and  under  my  orders  by  the  man  I  employ,  for  I  may 
turn  him  off  from  that  employ  when  I  please,  and  the 

(1)    9  Moore  226,  2  Blug.  156.  (2)    6  CL  &  Fin.  904. 
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reason  I  am  liable  is  this,  that  by  employing  him  I  set  the 
whole  thing  in  motion  and  what  he  does  being  done  for 
my  benefit  and  under  my  direction,  I  am  responsible  for 
the  consequence  of  doing  it." 

Now  how  can  the  Sheriff  be  said  to  set  the  thing  in 
motion  when  the  writ  is  delivered  by  the  plaintiff  to  the 
bailiff  whom  the  act  directs  to  execute  it?  Surely  it  is  the 
plaintiff  himself  who  sets  the  bailiff  in  motion. 

Best,  C.  J.  says:  *'The  maxim  respondeat  superior  is 
bottomed  on  this  principle,  that  he  who  expects  to  derive 
advantage  from  an  act  which  is  done  by  another  for  him 
must  answer  for  the  injury  that  a  third  person  must  sustain 
from  it,  and  he  says  that  the  maxim  was  first  applied  to 
public  officers  by  the  Statute  of  Westminister  13  Ed.  1, 
Cap.  11,  which  enacted  that  the  Sheriffs  should  be  liable 
for  the  misconduct  of  gaolers  appointed  by  them,  but  that 
this  was  only  intended  to  apply  to  those  who  having  the 
custody  of  gaols  of  freehold  or  inheritance,  commit  the 
same  to  another,  but  that  the  principle  was  extended  to 
Sheriffs  who  are  liable  for  their  bailiffs,  and  he  adds  that  in 
old  times  the  poundage  and  fees  might  be  a  just  equivalent 
for  their  responsibility. 

But  with  what  reason  can  the  principle  of  these  cases 
be  applied  to  a  case  where  the  Sheriff  derives  no  fees  or 
benefit  from  the  act  done  by  others,  who  are  themselves 
the  parties  on  whom  the  duty  of  performing  the  act  is 
thrown,  and  who  are  not  in  anyway  under  the  control  of 
the  Sheriff  while  doing  it. 

But  I  may  be  asked  if  that  Bo  so,  why  is  the  Sheriff 
named  at  all?  I  do  not  think  it  difficult  to  answer  that 
question. 

Although  the  bailiffs  are  the  ordinary  officers  appointed 
to  execute  writs,  yet  occasions  may  arise  when  owing  to 
great  popular  excitement  the  power  of  these  officers  would 
for  the  time  be  insufficient  for  the  peiformance  of  their 
duties.  The  Act  therefore  wisely  makes  the  Sheriff  the 
executive   officer  of   the   Court,  and   authorizes   him   to 
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sppoint  these  oflicers  nominaUy^  a&  bb  builiffd,  so  that 
when  the  necessity  arises  the  great  power  of  that  high 
officer  can  at  once  be  invoked  for  the  prompt  execution  of 
the  writ  and  the  supremacy  of  the  law  maiDtatned. 

I  think  the  rule  should  be  discharged. 

Henslet,  J.  This  ease  was  tried  before  me  at 
Summerside  in  last  June  Term. 

The  question  was  whether  the  Sheriff  of  Rrince  County^ 
who  is  the  defendant  in  this  case,  was  liable  for  the  action 
or  misconduct  in  the  execution  of  writs  of  a  deputy  or 
bailiff  appointed  by  him  under  the  County  Courts  Act, 
1873,  Section  28,  or  the  amending  Act  of  1874. 

I  held  that  he  was  not,  and  as  the  right  of  action  of  the 
plaintiff  in  this  case  entirely  depended  on  the  correct- 
ness of  the  theory  that  the  Sheriff  was  so  liable,  I  directed 
a  non-suit  to  be  entered  with  leave  of  course  for  the 
plaintiff  to  move  before  the  full  couii;  to  set  it  aside  aud 
obtain  a  new  trial. 

Accordingly  a  rule  nisi  to  that  effect  was  afterwards 
granted  and  it  was  argued  upon  both  sides  very  folly  in 
last  Michaelmas  Term. 

Under  the  28th  Section  of  the  first  Act  above  referred 
to,  36  Vic,  Cap.  3,  the  Sheriffs  of  the  different  counties 
are  charged  with  the  execution  of  all  writs  and  processes, 
&c.,  transmitted  and  directed  to  them  by  the  judges  or 
clerks  of  the  County  Courts,  and  besides  this  they  are 
each  required,  in  their  several  counties,  to  appoint  two  fit 
aud  proper  deputies  for  each  Circuit  Court.  The  section 
defines  the  duties  of  such  deputies  very  particularly, 
*'whose  duty  it  shall  be  to  attend  thereat,  i  e  at  the  sitting 
of  the  Court,  who  shall  aid  in  maintaining  order  and 
enforce  the  rules  and  orders  of  the  said  Courts  as  fully  and 
effectually  and  in  like  manner  as  the  said  Sheriffs  may  or 
can  do  at  any  sitting  of  the  Supreme  Court,  and  such 
deputies  shall  be  paid  in  the  same  manner  and  at  the  same 
rate  as  constables  are  now  paid  for  their  attendance  at 
the  sittings  of  the  Supreme  Court  and  their  services 
thereat.** 
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It  18  argued  on  the  part  of  the  plaintiff  that  deputies 
appointed  under  this  Section  by  the  Sheriff  are  deputies  of 
the  Sheriff  for  all  purposes,  just  as  much  as  the  ordinary 
deputy  or  under  Sheriff  is,  and  could  execute  writs,  &c., 
as  well  as  the  latter  could.     I  hold  the  contrary. 

I  consider  that  the  term  deputy  has  no  force  to  confer 
more  powers  or  create  more  liability  than  the  Act 
expressly  confers,  in  fact  that  even  if  in  the  express 
acceptation  of  the  term  they  are  deputies  of  the  Sheriff, 
they  are  only  so  within  the  four  corners  of  their 
authorities,  as  defined  by  the  Act,  and  are  appointed  and 
clothed  with  authority  for  those  purposes  only.  These 
are  only  to  keep  order,  &c.,  during  the  sitting  of  the 
Court,  they  have  in  my  opinion  no  further  power,  in  fact 
they  are  simply  constables  for  that  purpose,  and  have  no 
powers  as  such  to  execute  writs,  whereby  the  Sheriff  can 
be  made  liable  for  their  acts. 

But  it  is  argued  that  the  law  in  this  respect  was  altered 
by  the  Act  37  Vic,  Cap.  1,  Section  31,  and  so  it  was. 

This  Section  requires  the  Sheriff  in  addition  to  appoint* 
ing  under  the  28th  Section  of  36  Vic,  to  which  .1  have 
just  referred,  two  bailiffs  or  deputies,  to  appoint  at  least 
three  others  for  each  Circuit;  ''residing  as  near  as 
may  be  to  the  most  populous  parts  of  each  Circuit, 
whose  duties  shall  be  similar  to  those  of  the  deputies 
or  bailiffs  already  appointed,  and  *  that  all  bailable 
capias  and  executions  to  be  issued  under  the  authority 
of  this  Act,  and  of  the  said  recited  Act,  shall  be 
delivered  to  the  bailiff  or  deputy  nearest  to  the  place 
where  said  capias  or  execution  shall  be  issued,  and  may  be 
executed  by  such  deputy  or  bailiff,  and  need  not  be  first 
placed  in  the  hands  of  the  Sheriff." 

Undoubtedly  under  this  Section  the  deputies  or  bailiffs 
appointed  are  given  additional  powers  and  duties  just  as 
full  as  the  Sheriff  himself  is  as  regards  execution  of  process. 
The  Sheriff  himself  only  derives  his  power  in  this  respect 
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from  the  Statute,  from  the  same  source  flow  the  like 
powers  to  those  whom  be  may  nominate  as  deputies  or 
bailiffs. 

But  it  is  alleged  that  these  are  personal  deputies  or 
bailiffs  of  the  Sheriff,  and  so  he  is  liable  for  their  acts  and 
defaults.  Why  so?  The  Sheriff 's  duty  in  regard  to  these 
bailiffs  or  so  called  deputies  is  one  of  appointment  and 
authorization  simply  personally  so  to  speak,  he  gives  them 
DO  power.  He  nominates  them  as  the  Act  requires,  then 
the  Act  not  the  Sheriff  invests  them  with  power.  They 
are  officers  ordained  by  the  Statute,  the  duty  of  the 
Sheriff  is  in  my  opinion  merely  one  of  nomination.  He 
is  required  to  make  these  appointments,  and  besides  that 
his  authority  to  control  them  is  so  far  restrained  that  by 
the  28th  Section  of  the  Act  of  1874,  he  is  also  called  upon 
to  give  to  each  deputy  or  bailiff  a  general  warrant  to 
execute  all  writs  and  processes  which  may  come  into  his 
hands,  and  no  special  or  particular  warrant. 

Upon  what  principle  of  justice  or  law  can  it  be  held  that 
the  Sheriff  is  liable  for  the  acts  or  defaults  of  these 
deputies  or  bailiffs?  Certainly  not  upon  the  principles 
which  have  governed  the  Courts  in  declaring  his  liability 
in  that  respect  on  processes  of  the  Superior  Courts. 

They  are  intelligibly  defined  by  Mr.  Justice  Maule  in 
delivering  judgment  in  the  case  of  Smith  v.  Pritchard^  thus : 
<<  the  reason  that  the  Sheriff  is  held  liable  is  that  having 
a  duty  imposed  on  him  by  law  instead  of  performing  it 
himself  he  delegates  it  to  another,  and  therefore  it  is  but 
just  that  he  should  be  responsible  for  the  misconduct  of 
those  to  whom  he  so  delegates  the  performing  of  his  duty.** 

In  the  present  case  the  reason  is  altogether  wanting,  the 
only  duty  imposed  upon  him  is  to  appoint  and  warrant 
the  bailiffs  or  deputies  in  the  most  populous  districts. 

Then  the  Act  requires  the  writs  to  be  delivered  to  the 
nearest  bailiff  who  is  empowered  to  execute  it  without  any 
reference  to  the  Sheriff  at  all. 

I  cannot  see  that  any  duty  or  obligation  can  arise  as 
regards  the  Sheriff  under  the  latter  circumstances. 
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Again,  C.  J.  Best,  in  the  case  of  HaU  v.  Smith  (1), 
says :  **  the  maxim  of  respondeat  mperior  is  bottomed  on 
this  principle,  that  he  who  expects  to  derive  advantage 
from  an  Act  which  is  done  by  another  for  him  must 
answer  for  any  injuries  which  a  third  person  may  sustain 
from  it." 

This  principle  is  extended  to  Sheriffs  who  are  responsible 
for  their  Under  Sheriffs  or  bailiffs,  but  has  not  been 
applied  to  any  other  public  officer. 

Although  the  office  of  a  Sheriff  is  a  burdensome  one,  yet 
he  is  entitled  to  poundage  and  other  fees  for  acts  done  by 
his  officers,  which  in  old  times  might  be  a  just  equivalent 
for  their  *  responsibility. 

Here  again  the  reason  is  wanting  as  under  the  County 
C!ourt  Act  it  appears  to  me  the  respective  bailiffs  or 
deputies 'take  the  fees  for  the  duties  which  they  are 
authorized  to  perform. 

Oiir  Local  County  Court  Act  appears  to  be  a  good  deal 
based  upon  the  English  County  Court  Act  of  9  and  10  Vic, 
but  is  strangely  and  I  think  purposely  vague  on  this 
question  of  the  Sheriff's  liability. 

The  principal  officer  in  England  under  the  Act  is  the 
High  Bailiff  whom  the  judge  appoints. 

This  High  Bailiff  is  authorized  to  appoint  a  sufficient 
number  of  bailiffs  to  assist  him.  He  need  appoint  none 
if  he  can  do  all  the  duties  himself. 

In  our  Act  he  is  compelled  to  appoint  a  large  number 
whether  he  needs  them  or  not. 

The  High  Bailiff  may  dismiss  all  or  any  bailiff  appointed 
by  him ;  there  is  no  such  authority  in  our  Act. 

All  the  fees  and  sums  of  money  allowed  by  the  English 
County  Court  Act  to  the  bailiffs  are  given  expressly  as 
remuneration  to  the  High  Bailiff,  who  pays  his  under 
bailiffs,  if  he  appoints  them,  as  he  thinks  fit. 

Proceeding  then  on  the  rational  and  legal  basis  of 
incumbent  duty  and  consideration  based  upon  right  to 
(1)    2fiiDg.  156. 
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remuneration  for  a  risk  incurred,  the  Englinb  Act  further 
expressly  ordains  that  the  High  Bailiff  shall  be  responsible 
for  all  his  own  acts  and  those  of  the  bailiffs  appointed  to 
assist  him,  just  as  Sheriffs  are  liable  for  the  acts  aad 
defaults  of  their  officers. 

All  these  safeguards  to  the  Sheriff  are  wanting  in  our 
Island  Act,  which  I  hold  is  an  evidence  that  the 
Legislature  never  intended  their  responsibility  to  be  so 
extensive  as  that  contended  for  in  this  case. 

The  case  of  Richards  v.  Acton,  (1),  was  cited 
at  the  argument  where  the  Sheriff  was  held  liable  for  his 
replevin  deputy  whom  he  was  required  to  nominate. 

This  was  in  my  opinion  a  very  extreme  ruling,  and 
could  only  be  warranted  on  the  assumption  that  the  Sheriff 
of  the  Superior  Courts  is  exceptionably  liable  on  account 
of  the  peculiarly  burdensome  and  honorable  nature  of  his 
office.  I  don't  think  that  that  extreme  responsibility  or 
honor  either  attaches  to  the  Sheriff  where,  as  in  this  case, 
a  new  position  or  duty  in  connection  with  an  inferior 
Court  is  merely  assigned  to  him  by  an  Act  of  Parliament. 

To  define  these  I  think  we  must  adhere  to  the  fair  and 
sound  rules  laid  down  by  Chief  Justice  Best  and  Mr. 
Justice  Maule,  in  Smith  v.  Pritchard  and  Hall  v.  Smith. 
Besides  this  I  do  not  view  the  case  of  Richards  v.  Acton 
as  one  of  much  authority.  It  appears  that  but  little 
contest  was  made  at  the  time  it  was  argued,  and  when 
judgment  was  given,  one  at  least  of  the  judges,  Mr, 
Justice  Blackstone,  was  absent. 

In  this  case  I  can  find  no  ground  whatever  to  declare 
the  Sheriff  liable  for  the  act  of  the  bailiffs  or  deputies 
nominated  or  appointed  by  him  under  either  the  County 
Court  Act  of  1873  or  amending  Act  of  1874.  I  think  it 
would  be  contrary  to  sound  legal  principle  to  do  so,  and 
therefore  that  the  non-suit  directed  by  me  in  this  case  to 
be  entered  should  not  be  removed. 

(1)    Black  Repts. 
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Mary  McSwain  v.  William  Chappell. 

Dregpasa— 'Assault. 

Defendant  purchased  farm  at  Sheriff's  Sale  jind  obtained  Sheriff's 
Deed.  Plaintiff's  mother  being  in  possession  and  plaintiff  residing 
with  her^  defendant  entered  with  his  team  to  plough.  Plaintiff 
«truck  defendant  and  defendant  resisted.  Plaintiff  brought  action 
of  trespass  for  assault.  On  the  trial  the  Judge  told  the  jury  that 
defendant  had  no  right  co  enter,  plaintiff  and  her  mother  being  iu 
possession.    Verdict  for  plaintiff. 

Held,  (Peters^  J.)  defendant  had  right  to  enter^ 

Bule  nisi  to  set  aside  verdict  for  misdirection. 

2l8t  November,  1879. 
Shaw,  in  support  of  rule. 
Hodgson,  contra, 

13th  January,  1880. 

Peters,  J.  The  plaintiff^s  mother  was  in  possession 
of  a  house  on  a  farm  which  defendant  had  purchased  at 
Sheriff's  Sale,  under  an  execution,  and  which  had  been 
duly  conveyed  to  him.  The  defendant's  title  was  not 
disputed. 

The  defendant  entered  with  his  team  to  plough.  The 
plaintiff  and  her  mother  came  at  him  while  he  wa^ 
ploughing  and  struck  him  a  slight  blow  on  the  shoulder. 

The  judge  told  the  jury  that  the  defendant  had  no  right 
to  enter  the  premises,  and  that  plaintiff  and  her  mother 
being  in  possession  were  justified  in  resisting  him. 

It  is  clear  this  was  a  misdirection,  as  every  man  has  a 
right  to  enter  and  remain  on  his  own  land,  and  do  what 
he  pleases  there,  and  if  he  commits  a  breach  of  the  peace 
he  may  be  indicted  for  assault.  But  no  civil  action  of 
trespass  lies  for  assault,  if  he  has  used  no  more  force  than 
is  necessary  to  prevent  his  being  turned  off  his  own  land. 

I  think  the  rule  should  be  made  absolute. 
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AlEXANDKR  BoBINSON   and  wife  T.   JoHK  NELSOlf. 

Action  for  malicious  arrest^DawMge*— Verdict  less  than  flO. 
In  an  action  to  recover  damages  for  malicious  arrest  and  pposecation 
piaintiflb  reeoveied  verdict  for  $6.  Defendant  asked  for  certificate 
under  312  Section  Common  Law  Proeedore  Aet  of  18(^,  cKsentitling 
plaintiff  to  costs. 
Held,  (Peters  Jr)  that  under  the  circum8tamce»  of  the  ekse  'defendant 
was  entftled  to  the  certificate. 

15th  February,  188&. 

Peters,  J.  This  wais  an  action  for  malicious  arrest  and 
prosecution.     The  jury  found  for  tlie  plaintiflT  damages  $5. 

I  am  a&ked  to  certify  under  the  312th  Section  of  the 
Common  Law  Procedure  Act,  1873.  I  told  the  jury  that 
the  plaintiff  had  to  prove  malice  and  want  of  probable 
cause,  and  that  if  they  thought  he  had  not  used  ordinary 
discretion  in  acting  on  the  information  he  had  receiyed  or 
did  not  at  the  time  he  made  it,  really  believe  it  to  be  true, 
they  might  infer  malice.  But  if  they  thought  the 
defendant  at  the  time  he  made  the  charge  believed  it  to  be 
true,  then  I  was  of  opinion,  under  all  the  circumstances, 
he  had  probable  cause  for  nuiking  the  charge,  and  they 
should  find  for  the  defendant. 

The  jury  it  seems  to  me  must  have  been  of  opinion  that 
although  the  charge  against  the  plaintiff  was  unfounded  in 
fact,  yet  that  Nelson  thought  it  Well  founded  or  they 
would  not  have  given  what  is  in  fact,  under  the  circum- 
sUmces,  mere  nominal  damages  against  him.  But  be  that 
as  it  may,  where  such  small  damages  are  given  in 
determining  whether  he  will  certify  or  not,  the  judge  is 
bound  to  exercise  his  own  discretion  on  all  the  evidence 
und  circumstances  which  come  before  him  on  the  trial, 
irrespective  of  what  the  jury  may  or  may  not  have  thought 
or  found. 

Mr.  Hodgson  has  referred  me  to  the  3rd  Ed.,  1860,  of 
Day's  Common  Law  Procedure  Act,  322,  where  in  a  note 
the  author  gives  it  as  bis  opinion  that  in  actions  for  libel, 
malicious  prosecution  and  malicious  arrest  the  judge 
cannot  certify  under  this  section.     There   is   iK)thing,  it 
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seems  to  me,  in  the  section  to  wan'aDt  any  such  opinion. 
But  if  there  was*  in  Saunders  v.  Kirwan  (1),  which  was 
an  action  for  false  imprisonment  and  maUcions  prosecution^ 
a  certificate  was  given  under  this  section,  which  omitted 
the  word  wilful,  only  certifying  that  the  trespass  was  not 
malicious.  It  was  objected  that  the  certificate  was  void 
as  it  omitted  the  word  wilful.  The  Court  held  that  the 
certificate  was  good.  It  never  occurred  to  the  counsel  to 
object  that  the  judge  had  no  power  to  certify  at  all.  In 
Danby  v.  Lamb  (2),  the  Ciourt  held  that  the  Section  did 
not  apply  to  an  action  of  detinue  because  the  judgment  in 
detinue. was  not  for  mere  damages,  but  also  to  recover  the 
thing  itself.  But  the  observations  of  all  the  judges 
plainly  show  that  they  thought  that  the  sections  applied 
to  ail  actions  founded  on  an  alleged  wrong  wherein  the 
exclusive  object  of  the  plaintiff  is  the  recovery  of  damages 
only. 

Jt  may  be  said  that  as 'this  action  cannot  be  supported 
unless  malice  is  proved,  a  certificate  after  a  verdict  for  the 
plaintiff,  that  the  grievance  was  not  malicious  contradicts 
the  finding,  but  we  know  that  malice  may  be  inferred. 
Mr.  Day's  note  seems  bottomed  on  this  idea,  where  the 
party  was  really  not  actuated  by  malice  at  all.  And  one 
object  of  the  enactment  was  to  permit  the  judge,  in  all 
cases  of  alledged  wn>ng,  to  deprive  a  plaintiff  obtaining  a 
verdict  for  less  than  $10,  of  costs  where  he  sees  such  was 
really  the'  case.  As  in  Turner  v.  Ambler  (3),  it  is 
remarked  that  one  inconvenience  of  the  law  relating  to 
actions  for  malicious  prosecutions  is  that  the  jury  may 
come  to  a  decision  upon  probable  cause  as  part  of  the 
evidence  of  malice.  And  the  judge  then  gives  a 
conflicting  one  upon  probable  cause  as  a  substantive 
question  of  law.  As  upon  all  the  evidence  given  before 
me  in  the  trial,  I  am  of  oi)inion  that,  if  the  statute 
warrants  it,  the  defendant  is  entitled  to  the  certificate,  and 

(1)    10  C.  B.  N.  S.  514.  (2)    11  C.  B.  N.  S.  4i3. 

(3)    2  Q.  B.  225. 
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I  have  granted  it.  The  plaintiff  can  then  when  the  judge 
refuses  to  tax  the  costs  raise  the  question  by  nK>ving  fur  d 
review  of  taxation,  and  thus  obtain  the  views  of  the  full 
Court  upon  it.  Since  writing  these  observations  I  have 
noet  with  the  case  of  Sampson  v.  McKay ^  (1),  which  was 
an  action  of  slander  where  the  judge  refused  to  certify 
under  the  3()th  and  31st  Vic  ,  Cap.  142,  which  repealed 
the  34th  Section  of  the  English  ConinK)n  Law  Procedure 
Act,  which  was  verbatim  with  the  12th  Section  of  our 
Common  Law  Procedure  Act,  1873,  under  which  the 
present  application  was  made.  In  that  case  counsel  in 
argument  ui*ged  that  if  Section  34  of  the  Common  Law 
Procedure  Act  of  1860,  had  not  been  repealed  an 
application  might  have  been  niade  to  the  judge  to  deprive 
the  plaintiff  of  costs.  This  argument  that  the  34tb 
Section  permits  such  an  application  being  made  is  a 
distinct  ansertion  by  the  counsel  that  the  34th  Section  of 
the  Act,  1860,  applied  to  an  action  of  slander.  In  giving 
judgment  Lord  Cock  burn  observes,  *'it  is  contended  that 
the  5th  Section  being  found  in  an  Act  which  deals  only 
with  the  County  Courts,  that  Section  could  not  apply  to 
actions  which  could  not  be  brought  in  the  County  Court. 
Our  attention  has  been  called  to  the  fact  that  prior  to  the 
passing  of  this  Act,  Section  34  of  the  Common  Law 
Procedure  Act  of  1860,  was  in  existence,  which  enal>led 
a  judge  by  certifying  that  an  action  ought  not  to  have 
been  l)rought  to  deprive  a  plaintiff  of  his  costs.  The 
experience  of  every  judge  coincides  with  that  of  my 
brother  Mellor,  that  a  vast  number  of  actions  of  slander 
are  frivilous  and  ought  to  be  discouraged." 

And  Blackburn,  J.  says:  "I  am  entirely  of  the  same 
opinion,  I  agree  with  Mr.  Cook's  argument  on  Section  34 
of  the  Common  Law  Procedure  Act  of  I860,  under  that 
Section  a  plaintiff  in  any  action  of  tort  who  had  recovered 
less  than  £5  might  be  deprived  of  his  costs  if, the  judge 
thought  fit  to  certify,  and  this  is  a  strong  indication  that 

(I)     L.  R.  4.  Q.  B.  643. 
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the  Legislature  intended  15th  Section  of  30th  and  31tt 
Vic,  Cap.  142,  to  apply  to  all  actions." 

It  seems  to  me  quite  clear  that  the  judges  did  not  hold 
the  opinion  expressed  in  Mr.  Day's  Common  Law  Pro- 
cedure Act  to  be  correct. 
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Alfred  LbPaoe   t.  The  Canada   Fibe  and   Marikb 
Insuranoe  Company. 

Policy  of  Insurance— MUrepretentation, 
In  plaintiff '8  application  for  insarance  the  question  as  to  incumbrances 
was  left  blank  and  was  afterwards  filled  up  by  defendants*  agent  In 
the  negative.  Property  was  destroyed.  Plaintiff  sued  defendants 
for  Insurance  money  and  defendants  reftised  payment  on  the  ground 
that  the  plaintiff's  property  was  incumbered  when  insurance  effected, 
and  plaintiff's  fkilure  to  answer  the  question  about  incumbrances 
was  equivalent  to  a  false  answer  or  misrepresentation.  Verdict  for 
plaintiff. 
Held^  (Peters,  J. )  that  verdict  was  properly  found. 

Rule  nisi  to  set  aside  verdict  as  being  contrary  to  law. 

20th  November,  1879. 

McLeod,  Q.  C.  shows  cause. 

Davies,  Q.  C.  follows. 

Hodgson,  Q.  C.  cotUra. 

Peters  follows. 

Cur.  ad.  vulL 

3rd  March,  1880. 

Peters,  J.  The  principal  contention  on  the  part  of 
the  defendants'  counsel  is,  that  assuming  no  answer  was 
given  to  the  17th  question  it  was  equivalent  to  a  false 
answer,  or  in  other  words  that  the  blank  means  no 
incumbrance. 

Several  decisions  on  similar  questions  of  the  Courts  of 
Upper  Canada  to  this  effect  were  cited.  Not  having  these 
reports  in  my  library  I  cannot  particularly  refer  to  these 
cases.  But  with  all  respect  to  the  very  learned  judges 
who  pronounced  those  decisions,  I  entirely  dissent  from 
the  doctrine  they  lay  down  as  applied  to  insurance  cases 
of  this  description.  I  do  not  deny  that  cases  may  occur 
where  the  want  of  an  answer  might  have  this  effect,  but 
the  inquiry  in  all  such  cases  should  be  whether  looking  at 
the  documents,  the  nature  of  the  contract  the  parties 
purpose  to  enter  into,  with  all  the  surrounding  circum- 
stances the  insured  would  not  be  justified  in  supposing 
that  they  should  be  answered,  and  if  he  would,  then  iu 
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my  opinion  it  is  contrary  to  reason  and  sound  principles 
of  law  to  read  a  blank  as  having  any  meaning. 

The  fundamental  principles  on  which  every  valid 
contract  must  be  bottomed,  is  the  assent  of  the  minds  of 
the  contracting  parties  to  its  terms,  and  this  assent  must 
be  evidenced  by  express  words  or  necessary  implication. 
Then  if  a  number  of  questions  are  put,  all  of  which  are 
obviously  intended  to  be  answered,  and  one  is  left  with  no 
answer,  how  consistently  with  sound  reason  can  it  be 
implied  that  the  party  intended  to  answer  it  in  any 
particular  manner?  May  316  was  cited,  where  it  is  said, 
**But  if  no  answer  at  all  be  given  to  an  inquiry,  it  has 
been  held  to  be  equivalent  to  a.  negative  answer  and  to 
avoid  the  policy."  I  must  remark  that  this  was  the  case 
of  a  Mutual  Insurance  Company,  and  that  with  respect  to 
such  companies,  the  inquiry  respecting  incumbrances  has 
a  bearing  in  regard  to  qiiasi  partnership  relations  raised 
by  the  contract,  which  is  not  created  by  policies  issued  by 
Ian  ordinary  company,  and  secondly,  that  Mr.  May  only 
says,  *Mt  has  been  held."  Now  I  suppose  there  is  scarcely 
any  important  point,  where  it  may  not  be  found,  that  some 
judge  in  some  State  of  the  Union  has  decided  directly 
contrary  to  what  most  of  the  judges  hold  to  be  good  law, 
and  therefore  I  do  not  consider  this  authority  of  much 
value.  But  I  think  the  law  on  that  point  correctly  laid 
down  by  Mr.  May,  at  page  172,  where  he  says :  ••Though 
the  assured  fail  to  answer  certain  questions  at  all  the 
failure  will  not  vitiate  the  policy ;  those  issuing  a  policy 
on  an  application  which  contains  no  answer  to  certain 
questions  is  a  waiver  of  an  answer  to  those  questions,  and 
to  avoid  the  policy  in  such  cases  the  insurers  must  prove 
untrue  statements  other  than  those  inquired  about." 

If  evidence  were  wanting  to  shew  that  the  company 
intended  that  this  question  should  be  answered  it  is  found 
in  the  conduct  of  the  agent,  who  himself  filled  in  the 
answer  either  before  or,  as  the  jury  have  found,  after  the 
application  was  signed  by  the  plaintiff. 
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The  adoption  of  this  doctrine  of  reading  a  ''blank'*  as 
an  answer  would  open  a  wide  door  to  fraud  and  impositioD, 
and  place  a  very  large  elate  of  people  who  are  entirely 
ignorant  of  the  law  relating  to  such  contracts  at  the  mercy 
of  sharp  and  sometimes  unscrupulous  men  acting  as  agents 
for  these  companies.  A  person  declining  to  answer  a 
question  might  be  told  that  he  could  have  the  policy  with- 
out answering  it,  and  be  thus  lulled  into  a  fancied  security 
which  when  a  loss  took  place  he  would  find  unreal. 

But  then  it  is  argued  that  Cameron  in  filling  up  the 
application  must  be  looked  at  as  the  agent  of  LePkge,  bat 
the  weight  of  the  authority  is,  I  think,  against  this  doctrine. 
He  was  the  company's  agent  to  solicit  business  and  sell 
policies.  But  according  to  the  doctrine  contended  for  by 
the  defendants,  he  must  be  a  sort  of  revolving  or  shifting 
functionary,  at  one  moment  he  is  the  agent  of  the  com- 
pany and  the  next  minute  that  of  the  proposed  insurer. 
High  authority  has  declared  that  a  man  cannot  serve  two 
masters,  and  though  as  a  legal  proposition  that  might  be 
somewhat  strong,  yet  it  does  seem  absurd  to  suppose  that 
a  man  can  thus  change  his  character  as  rapidly  as  faces 
under  the  influence  of  a  magic  lantern  change  their 
features.  He  was  the  agent  to  solicit  business  and  sell 
policies,  and  all  that  he  did  in  filling  up  the  application 
was  evidently  done  to  facilitate  and  further  the  business 
he  was  deputed  to  transact. 

In  the  judgment  of  the  Superior  Courts  of  the  United 
States  in  The  Union  Mutual  Insurance  Company  v. 
Wilkinson  (1),  the  Courts  say  that  the  Courts  have 
difiered  in  their  decisions  respecting  this  subject.  It 
admits  that  the  application,  logically  considered,  is  the 
work  of  the  assured,  and  if  left  to  himself,  or  to  such 
assistance  as  he  might  select,  the  person  so  selected  would 
be  his  agent.  But  that  on  the  other  hand  it  is  well 
known,  ao  well  that  no  court  would  be  justified  in  shutting 
its  eyes  to  it,  that  Insurance  Companies  send  their 
(1)    13  WaU  U.  6.  222.    See  also  May  on  Insurance  144. 
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agents  over  the  land  to  solicit  and  procure  applications  for 
policies,  and  a  party  who  is  induced  to  take  a  policy 
relies  on  the  agent  who  has  induced  him  to  effect  insurance 
as  the  full  and  complete  agent  of  the  company  in  all  that 
b  said  and  done  in  making  the  contract.  That  at  a  time 
when  Insurance  Companies  waited  for  parties  to  come  to 
them  orforwardapplicationsof  their  own  motion^thedoctrine 
that  the  company*s  responsibility  for  their  agent's  acts, 
was  limited  to  the  simple  receipt  of  the  premiums,  and 
delivery  of  the  policies,  might  be  reasonable.  But  to 
apply  that  doctrine  in  its  full  force  to  the  present  system 
of  selling  policies  through  agents  would  be  a  delusion  and 
a  snare,  opening  a  door  to  the  grossest  frauds. 

In  most  of  the  cases  the  agent's  duty  was  confined  to 
soliciting  applications  and  forwarding  them,  receiving  the 
premiums  and  delivering  the  policies  when  returned  from 
the  home  office.  But  in  this  case  Cameron  was  not  a 
mere  agent  to  receive  and  forward  applications,  but  he 
also  issued  policies  without  any  reference  to  the  home 
office.     He  was  therefore  armed  with  power  to  deceive. 

Now  the  responsibility  of  a  principal  for  the  acts  of  his 
^ent  is  not  confined  to  cases  where  he  acts  within  the 
sphere  of  authority  expressly  confided  to  him«  He  may 
also  be  liable  where  he  has  intrusted  the  agent  with  the 
means  of  justifying  parties  dealing  with  him,  in  believing 
that  he  had  given  the  agent  authority.  The  first  rests  on 
intention  to  confer  authority,  the  other  on  the  doctrine 
of  estoppel. 

When  LePage  went  to  the  office  and  arranged  with 
Cameron,  who  accepted  his  application,  received  the 
premiums,  filled  up  and  delivered  the  policy,  under  the 
company's  seal,  in  all  which  things  Cameron  was  clearly 
acting  within  the  sphere  of  bis  duty,  the  plaintiff 
bad  a  right  to  suppose  that  Cameron  stood  in  the  com- 
pany's shoos,  and  had  power  to  complete  the  whole 
transaction,  with  such  waiver  of  questions  or  modifications 
of  the  form  of  contract  as  the  company  itself  might  make 
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if  he  had  been  contractor  directly  with  it,  and  the  fact  of 
giving  Cameron  such  power,  furnishes  I  think  unmis- 
takable evidence  of  the  company's  intention  to  confer  on 
him  all  the  power  of  the  company  itself  touching  the 
making  of  the  contract. 

In  Wingv.  Harvey  (1),  a  life  policy  was  forfeited  in 
consequence  of  the  insured  going  to   reside   in   Canada. 
But  the   parties   interested   in   the  policy  informed  the 
company's  agent    of   the  broach,   who    notwithstanding 
received  the  premiums  and  remitted  them  to  the  com- 
pany, who  it  did  not  appear  knew  that  the  condition  had 
been  broken.     Lord  James  Knight  Bruce,  says :    ^^Tbose 
premiums  having  been  from  time  to  time  transmitted  to 
the  directors  and  retained  by  them  without  objection,  I 
think  whether  Lockwood  or  Thompson  informed  or  did 
not  inform  them,  in  fact,  of  the  true  state  of  circumstances 
on  which  the  premiums  were  paid  to  them,  the  directors 
became  and  are  as  between  themselves  and  the  plaintiff,  as 
much  bound  as  if  those  premiums  had  been  paid    by  the 
plaintiff  directly  to  themselves,  they  knowing  at  the  time, 
and  on  each  occasion  the  place  of  Bennett's  residence. 
The  directors  taking  the  money  were  or  are   precluded 
from   saying  they   received   it  otherwise    than    for   the 
purpose  and  on  the  faith  for  which,  and  on   which   Mr. 
Wing  expressly  paid  it." 

L.  J.  Turner,  says:  *^In  this  case  Lockwood,  and 
afterwards  his  successor  Thompson  were  beyond  all  doubt 
the  agents  of  the  insurance  o£Sce  to  receive  the  premiums 
payable  on  the  policies,  they  received  those  premiums 
with  the  knowledge  that  they  were  paid  by  Mr.  Wing  on 
the  faith  of  the  policies  in  respect  of  which  they  were 
being  made,  being  subsisting  policies." 

Whether  the  office  knew  of  the   breach   having   been 

committed  he  considered  immaterial.     But  he  continues, 

'^the  office  undoubtedly  received  the   money   from   their 

agents  to  whom  it  had  been  paid   on   express  terms  and 

(1)    ISJur.  3W. 
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conditions,  and  I  think  it  was  Lockwood  and  Thompson's 
duty,  and  not  that  of  the  plaintiff,  to  communicate  to  the 
head  office  at  Norwich,  the  terms  and  conditions  on  which 
they  had  been  paid  to  and  received  by  them. 

Now  here  the  plaintiff  says  that  Cameron  asked  no 
question  about  incumbrances  when  he  was  filling  up  the 
policy.  Cameron  says  the  plaintiff  did  say  there  were 
incumbrances,  but  that  he  was  paying  them  off,  this 
evidently  must  have  been  previously  to  his  filling  up  the 
application,  and  the  evidence  convinces  me  that  Cameron 
at  that  time  had  notice  that  there  were  incumbrances.  So 
that  Cameron  takes  the  premium  and  delivers  the  policy* 
taking  his  own  version  of  it,  with  the  inquiry  respecting 
incumbrances  incorrectly  answered  and  remits  the 
premium,  so  received,  to  the  company,  knowing  all  the 
time  that  the  policy  he  had  delivered  to  the  plaintiff  as  the 
consideration  for  the  premium  he  had  received  from  him 
was  not,  if  the  mistakes  were  inserted,  in  the  guarantee 
against  loss  which  he  knew  LePage  thought  it  was.  The 
case  seems  to  me  to  fall  within  the  principle  of  Wing  v. 
Harvey:  the  defendants  must  be  held  affected  by  the 
knowledge  of  their  agent  and  are  precluded  from  taking 
advantage  of  the  incorrect  answer. 

May,  Section  143,  pointedly  alludes  to  this  :  *'It  has  in 
fact  been  very  generally  held  that  knowledge  by,  or  notice 
to  the  agent  of  the  inaccuracy  of  a  statement  in  the 
application  upon  which  a  policy  is  issued,  after  such  notice 
or  knowledge,  binds  the  company,  and  prevents  them 
from  availing  themselves  of  the  inaccuracy  in  defence ; 
some  of  the  cases  regarding  the  facts  as  amounting  to  a 
waiver,  and  others  as  working  an  estoppel  in  pais.  And 
this  is  true  even  though  the  policy  provide  that  when  the 
application  is  made  through  an  agent  of  the  compahy  the 
applicant  shall  be  responsible  for  such  agent's  representa- 
tions." 

As  to  the  nature  of  his  estate  in  the  premises,  I  think 
his  answer  was  correct.     He  had  an  equitable  fee  simple, 
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which  would  descend  to  his  heirs,  i.  e.  he  was  abaolate 
owner,  subjeot  to  Hodgson's  mortgage.  The  law  does 
not  requii*e  technical  correctness,  all  that  it  requires  is  that 
the  answer  given  should  be  substantially  true. 

The  rule  must  be  discharged  and  interest  allowed  from 
Yerdict. 

Palmer,  C.  J.  and  Hensley,  J.  concurring. 
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Robert  Tinson  Holman  and  Robert  M gCaul  Stayert 
Y.  Charles  Green  (1). 

Ejectment— Fore-shore — Ghrantfrom  the  Crown. 

Plaintiffs  claimed  title  to  part  of  fore-shore  between  high  and  low 
water  marie  of  the  town  of  Summerside  under  grant  from  the  crown, 
In  fee  under  Great  Seal  of  the  Province  of  Prince  Edward  Island, 
issued  under  25  Vic,  Cap.  19.  Defendant  under  an  authority  in 
writing  of  town  clerk  of  Summerside  erected  a  wharf  or  breastwork 
over  part  of  the  locus  claimed  by  plaintiffs.  In  action  of  ejectment 
brought  to  recover  possession  of  site  of  defendant's  wharf,  plaintiffs 
obtained  verdict. 

Bule  nisi  granted  to  enter  non-suit  or  set  aside  verdict  on  several 
grounds,  and  amongst  others  on  the  following,  namely :  That  the 
.  grant  under  which  plaintiffs  claimed  was  void  because  the  price  or 
consideration  mentioned  in  the  grant  did  not  on  its  face  appear  to 
have  been  settled  by  the  Governor  in  Council  and  no  evidence  was 
given  to  show  that  it  had  been. 

That  the  grant  was  void  because  no  consent  in  writing  was  given  by 
owners  of  land  in  front  of  which  locus  lay  before  grant  was  made 
pursuant  to  the  Act  25  Vic,  Cap.  19,  Section  2. 

That  the  grant  was  void  because  at  the  time  it  was  made  the  plaintiffs 
were  not  in  possession  of  the  whole  of  the  land  in  front  of  which  the 
locus  lay. 

That  the  grant  was  void  because  the  locus  was  in  front  of  and  abutted 
the  Railway  which  was  vested  in  the  Dominion  of  Canada,  and  no  con- 
gent  had  been  obtained  from  the  Dominion  Government. 

That  the  grant  was  void  because  since  Confederation  the  Lieutenant 
Governor  had  no  power  to  make  grants  of .  the  fore-shores  of  this 
Province. 

That  the  grant  was  void  because  by  the  British  North  American  Act 
all  public  harbors  are  vested  in  Canada,  and  Summerside  is  a  public 
harbor. 

For  the  improper  admission  of  evidence. 

HeUh  (Peters,  J.)  that  the  grant  was  void  because  the  locus  was  in 
front  of  the  Railway  lands  vested  in  the  Dominion  Government,  and 
no  consent  had  been  obtained  from  the  Government. 

Davies,  Q.  C.  shows  cause. 
Peters,  in  support  of  rule. 

Cur.  ad.  vult. 

3rd  March,  1880. 

(p    This  case  was  appealed  to  Supreme  Court  of  Canada,  and  non- 
suit sustained  on  the  ground  that  Summerside  was  a  public,  harbor, 
vested  in  the  Dominion  of  Canada  under  the  British  North  America 
Act.    See  Supreme  Court  Reports,  vol.  6,  page  707. 
42 
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Peters,  J.  This  was  an  action  of  ejectment  to  recovef 
possession  of  a  part  of  the  foreshore  of  the  bay  of 
Summerside  on  which  defendant  had  erected  a  wharf  or 
block  at  which  vessels  might  unload. 

The  plaintiffs  claim  title  under  a  grant  from  the 
Government  of  this  Island,  dated  30th  August,  1877, 
which  purports  to  be  made  under  the  authority  of  the 
Island  Statute,  25  Vic,  Cap.  19. 

The  Ist  section  of  this  Act  authorizes  the  Lieutenant 
Governor  with  the  advice  of  the  Executive  Council  to 
issue  grants  of  portions  of  the  shores  of  this  Island. 

The  2nd  section  contains  this  proviso,  **that  no  grant 
shall  be  made  without  the  consent  of  the  owner  or  owners 
of  the  farm,  lot,  or  land  in  front  of  and  abutting  which 
such  parcel  of  the  shore  required  to  be  granted  shall  he 
situate ;  the  said  consent  to  be  in  writing  under  the  hand 
or  hands  of  such  owner  or  owners  and  signed  in  the 
presence  of  one  or  more  credible  witness  or  witnesses." 

In  1871,  the  Act,  34th  Vic,  Cap.  4,  authorizing  the 
construction  of  the  Island  Railway  was  passed,  the  13th 
section  of  which  enacts  that  the  commissioners  are 
authorized  to  enter  upon  and  take  possession  of  any  lands 
required  for  the  track  of  the  Railway  or  for  stations,  and 
they  shall  lay  off  the  same  by  metes  and  bounds  and 
record  a  description  and  plan  thereof  in  the  office  of  the 
Registrar  of  Deeds  and  keeper  of  plans  for  this  Island,  and 
the  same  shall  operate  as  a  dedication  to  the  public  of  such 
lands.'' 

The  15th  section  authorizes  the  commissioners  to  con- 
struct embankments,  piers,  arches  or  other  works  upon 
across,  &c.,  rivers  or  other  waters. 

The  18th  section  provides  that  the  Government  shall 
appoint  five  commissioners  to  settle  disputes  relative  to 
the  payment  for  lands  and  materials  or  any  claim  for 
damages. 

The  question  whether  the  Government  took  the  fee  in 
the  lands  or  only  a  right  of  way  was  a  good  deal  discussed 
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in  the  argument.  The  general  rule  both  in  England  and 
the  United  States  with  regard  to  railroads  is  the  same  as 
respecting  other  roads,  Yiz. :  That  no  more  of  the  title 
is  diYerted  from  the  former  owner  than  is  necessary  for 
the  public  use. 

In  Weston  v.  Faster  (1),  it  is  laid  down  as  the  result 
of  law  on  the  subject,  that  only  such  interest  as  will 
answer  the  public  wants  can  be  taken,  and  it  can  only  be 
held  so  long  as  it  is  used  by  the  public  and  cannot  be 
diverted  to  any  other  purpose. 

I  see  nothing  in  this  Act  which  conflicts  with  this 
general  rule,  on  the  contrary  if  the  rule  were  otherwise 
the  provisions  of  the  27th  section,  called  in  the  United 
States  the  '* betterment*'  clause,  would  compel  us  to  hold 
that  under  this  Act  the  Government  only  took  an  ease* 
ment.  It  provides,  the  appraisers  in  assessing  damages 
shall  take  into  consideration  the  benefits  likely  to  accrue 
to  the  respective  properties  from  the  railroad  running 
through  or  near  their  land,  and  the  damages  shall  be 
reduced  or  extinguished  accordingly. 

Xow  the  appraisers  might  justly  enough  give  very 
trifling  or  no  damages  for  the  land  taken  in  consequence 
of  the  manifest  benefit  the  owners  would  derive  from  the 
road.  But  if  they  could  afterwards  abandon  it  and  sell 
the  land  or  apply  it  to  some  use,  seriously  depreciating 
the  value  of  the  remaining  land  not  only  would  he  lose  the 
value  of  the  land  taken  but  all  damages  for  injury  to  the 
remaining  land.  It  is  obvious  such  could  not  have  been 
the  intention  of  the  Act. 

But  in  the  view  I  take  of  this  case  it  is  immaterial 
whether  the  Government  took  the  fee  or  only  an  easement. 
The  railway  runs  in  front  of  land  claimed  by  plaintiffs 
who  claim  to  be  the  riparian  owners.  But  the  soil  of  the 
shore  on  which  the  road  is  located  at  the  time  of  its  con- 
struction was  vested  in  the  Queen  in  her  Government  of 
P.  E.  Island. 

(1)    7  Met.  (Mass.)  297. 
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It  is  necessary,  first,  to  examine  what  was  the  precise 
right  or  interest,  if  any,  of  the  plaintiffs  in  the  lands  below 
ordinary  high  water  mark  before  the  railway  was   built. 

It  is  clear  they  have  no  right  whatever  in  the  soil. 
They  had  a  right,  in  common  with  all  other  subjects,  to 
the  use  of  the  foreshore  for  purposes  of  fishing  and 
navigation.  But  they  had  a  further  special  or  private 
right  in  the  nature  of  an  easement  accessory  to  and 
connected  with  their  bank,  viz. :  that  they  should  always 
have  a  free  and  uninterrupted  passage  for  egress  and 
regress  from  their  bank  to  the  channel  of  the  river  or  bay. 
See  Lyon  v.  Fishmonger's  Company  (1).  But  thb 
private  right  was  only  individual  and  accruing  to  the 
riparian  owner  of  his  land.  Lord  Selburne,  in  his 
judgment  in  the  House  of  Lords,  in  Lyons  v.  Fishmongers 
Company 9  says:  '*it  is,  of  course,  necessary  to  the 
existence  of  a  riparian  right  that  the  land  should  be  in 
contact  with  the  flow  of  the  stream ;  but  lateral  contact  is 
as  good  jure  natura  as  vertical,  and  not  only  the  word 
^'riparian,'*  but  the  best  authority,  such  as  Niner  v. 
Oilmour  (2),  or  the  passage  which  one  of  }'our  Lordships 
read  from  Wensleydale's  judgment  in  Ohasmore  v. 
Richards  (3),  states  the  doctrine  in  terms  which  point  to 
lateral  contact  rather  than  vertical.  It  is  true  that  the 
bank  of  a  tidal  river  of  which  the  foreshore  is  left  bare  at 
low  water  is  not  always  in  contact  with  the  flow  of  the 
stream,  but  it  is  in  such  contact  for  a  great  part  of  every 
day  in  the  ordinary  and  regular  course  of  nature,  which  is 
an  amply  sufficient  foundation  for  a  natural  right,  and  the 
same  doctrine  is  laid  down  by  Angel,  Sec.  26,  ^*It  is  well- 
established  that  the  bank  and  the  water  are  co-relative, 
and  that  the  one  cannot  bo  owned  without  touching  the 
other.  Now,  the  bank  with  which  the  water  must  have 
contact  is  not,  as  many  suppose,  the  edge  of  the  arable 
land,  but  it  is  the  line  of  the  ordinary  high   water   mark, 

(1)    1  App.  Cas.  662.  (2)    12  Moo.  P.  C.  131. 

(3)     7.  H.  L.  C.349. 
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although  that  line  may  be  fifty  or  one  biindrecl  yards 
nearer  to  the  bed  of  the  river  than  the  arable  land  and  the 
space  between  ordinary  high  and  low  water  is  what  the 
law  calls  shore."  Huck  on  Rivers,  6,  '*The  act  requires 
the  consentees  to  be  the  owners  of  land  a^^utting  on  the 
shore." 

Now,  suppose  that  from  gradual  alluvion  this  bank 
should  be  pushed  further  out,  the  land  so  formed  would 
belong  to  the  riparian  owners,  and  therefore,  although  his 
ripa  was  not  in  the  spot  where  it  formerly  was,  his  former 
riparian  rights  would  not  be  interfered  with  as  he  would 
be  riparian  owner  stiil.  But  if,  from  sudden  accretion  or 
decretion,  another  bank  should  be  formed  further  out, 
preventing  the  ordinary  flow  of  the  water  from  having 
contact  with  the  former  bank,  it  would,  according  to 
circumstances,  belong  either  to  the  Crown  or  some  private 
person,  and  the  front  of  the  land  so  newly  formed  would 
become  the  ripa,  and  the  former  riparian  owner  would 
lose  his  right  of  having  free  egress  and  regress  to  /the 
channel,  because  a  right  which  is  merely  an  accessory 
must  necessarily  become  extinguished  when  the  thing  to 
which  it  is  accessory  is  destroyed  or  ceases  to  exist. 

The  same  result  will  flow  from  artificial  accretion 
having  the  same  efiect  if  made  under  authority  of  law. 
Hunt,  page  23,  says,  '•The  principles  which  have  been 
considered  above  with  respect  to  accretions  arising  from 
natural  causes,  seem  equally  applicable  to  the  case  of 
accretions  arising  from  artificial,  or  partly  from  artificial 
and  partly  from  natural  causes,  as  long  as  the  party 
creatiug  the  alluvion  has  merely  exercised  his  lawful  rights 
of  property.  Washburn  on  easements  294,  mentions  two 
cases,  Stevens  v.  Petums  R.  R.  decided  in  New  Jersey, 
and  Yate8  v.  Millwaukee^  with  the  usual  conflict  which 
prevails  between  the  decisions  of  difierent  States ;  that  of 
New  Jersey  repudiates  the  whole  of  the  common  law 
doctrine  of  riparian  rights,  while  the  other  adheres  to  it. 
In  both  those  cases  as  in  this  the  defendants  had  laid  their 
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railroad  upon  the  shore,  between  high  and  low  water 
mark  of  the  plaintiff's  land,  the  contest  in  both  was 
respecting  the  right  to  compensation,  in  neither  was  it 
denied  that  the  railroad  destroyed  any  riparian  rights  that 
existed.  Washburn's  comment  on  them  is,  '*In  this  con- 
flict of  opinion  one  can  hardly  be  at  a  loss  as  to  the  side 
on  which  the  learning  as  well  as  weight  of  authority  seems 
to  preponderate,"  if  the  doctrine  of  the  New  Jersey 
Courts  is  to  extend  to  lands  bordering  upon  the  sea  where 
the  shore  is  often  of  great  width.  The  ownei*'s  land  would 
lose  all  its  riparian  privileges.  The  author's  opinion 
evidently  is  that  a  railway  such  as  this  in  front  of  a  man*s 
bank  destroys  his  rights.  Thus  in  Todd  v.  Durdop^  cited 
Hunt  23,  it  was  held  that  the  grantee  of  land  adjacent  to 
and  bounded  on  the  river  had  no  right  of  property  in  a 
large  tract  of  land  afterwards  gained  from  the  channel  by 
the  operations  of  the  grantors,  who  were  trustees  for 
improving  the  navigation  of  the  river,  here  therefore  the 
owners  ceased  to  be  riparian  owners  from  a  new  ripa  being 
artificially  created. 

Now  in  this  case  the  railway  erected  under  the  authority 
of  a  statute  and  now  the  property  of  the  Dominion  of 
Canada  has  entirely  cut  off  the  natural  ripa  from  that 
contact  with  the  flowing  water  which  it  formerly  bad  and 
which  as  Lord  Selburne  says  is  necessary  to  the  existence 
of  this  riparian  right.  No  doubt  the  openings  and  sluices 
to  prevent  the  accumulation  of  surface  water  between  the 
railway  embankment  and  the  land  will,  at  high  tide,  allow 
some  bay  water  to  enter,  but  it  cannot  be  said  that  the 
flow  of  the  water  now  comes  to  the  bank  in  anyway  as  it 
naturally  used  to  do.  Besides  I  think  that  the  egress  and 
regress  being  entirely  cut  off,  the  same  result  in  this  case 
must  follow  because  the  riparian  owners  on  whose  applica- 
tion or  consent  this  grant  was  obtained  had  a  right  to 
compensation  for  the  loss  of  this  very  right. 

1  Redfield  329  says,  where  one  upon  the  shore  of  a 
navigable  stream  or  arm  of  the  sea  is  cut  off  by  a  railway 
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or  other  public  vfovk  from  all  communication  with 
navigation  to  the  injury  of  wharves  or  other  erections 
which  the  party  made  upon  his  land,  it  has  been  held  that 
such  person  is  entitled  under  the  statute  allowing  parties 
compensation  where  their  estate  is  injuriously  affected. 
Per  Liord  Selburne,  *'It  is  admitted  that  if  the  case  had 
been  for  compensation  under  the  Land  Clauses  Compensa- 
tion Acts  the  land  of  the  riparian  proprietor  would,  by  the 
deprivation  of  this  water  frontage,  be  injuriously  affected. 

There  is  no  direct  proof  that  they  got  compensation,  but 
as  they  were  entitled  to  it  we  must  presume  that  they 
recovered  it  or  if  they  did  not  they*  lost  it  through  their 
own  negligence  in  not  claiming  it.  See  Redfield  286,  says  : 
*«And  as  all  tribunals  having  jurisdiction  of  any  particular 
subject  matter  are  presumed  to  take  into  consideration  all 
the  elements  legally  constituting  their  judgments,  such 
incidental  loss  or  damage  will  be  barred  by  the  appraisal, 
whether  in  fact  included  in  the  estimate  or  not.** 

The  second  section  of  the  Shore  Act,  25  Vic,  Cap.  19, 
which  prohibits  any  grants  being  made  without  the 
consent  in  writing  of  the  owners  of  the  land  abutting  on 
the  shore  to  be  granted,  was  obviously  inserted  merely  to 
protect  the  riparian  owners  being  deprived  of  their  rights 
for  the  benefit  of  a  stranger  without  such  owner's  consent, 
but  when  under  the  authority  of  a  subsequent  statute  it  is 
by  work  of  this  kind  extinguished  and  the  riparian  owner 
compensated  for  his  loss,  why  should  his  consent  to 
interfere  with  a  right  he  has  sold  and  cannot  use,  and  in 
which  he  has  therefore  practically  no  beneficial  interest  be 
longer  required.  The  maxim  Oessants  ratione  legis  cessat 
ipsa  lex  J  must  surely  apply,  and  that  proviso  inserted 
merely  to  protect  his  interest  can  have  no  application 
when  he  has  no  longer  any  interest  to  protect. 

It  was  argued  that  the  owners  of  the  railroad,  having 
no  permanent  interest,  might  abandon  it  at  any  time,  and 
then  a  grant  of  foreshore  founded  on  consent  of  the 
Government  who  might  abandon  the  railway  after  a  short 
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occupancy  would  authorize  the  continuance  of  an 
obstruction  permanently  interfering  with  the  riparian 
owner's  access  to  the  channel.  The  3rd  section  of  the  25 
Vic.  cap.  20,  enacts  that  any  tenant  in  possession  for  a 
term  of  years,  in  which  not  less  than  forty  years  shall  be 
unexpired,  shall  be  deemed  an  owner  of  such  land  for  the 
purpose  of  giving  consent. 

Now,  looking  at  it  as  an  easement  the  enactment  is 
certainly  a  license  to  erect,  maintain,  and  occupy  a  work 
forming  a  new  ripa  forever.  A  lease  for  life  is  a  superior 
estate  in  law  to  a  lease  for  999  years.  In  1  Redfield, 
R.  W.,  252,  it  is  said,  **the  only  distinction  between 
railways  and  common  highways  as  to  the  title  of  the  land 
is  that  the  right  acquired  by  the  Corporation,  although 
technically  an  easement,  yet  requires  for  its  enjoyment  a 
use  of  the  land  permanent  in  its  nature  and  practically 
exclusive."  The  title  of  the  Government  to  land  on  which 
the  road  is  built  is,  at  least,  as  high  as  that  of  a  tenant  for 
a  term  of  forty  years. 

Again,  the  plastic  nature  of  the  law  regarding  riparian 
rights  confers  on  the  proprietor  of  the  bank,  whether 
natural  or  artificial,  for  the  time  being  in  contact  with  the 
flowing  water  of  the  stream  or  bay,  the  right  to  exercise 
them,  and  this  abandonment  of  the  railway  could,  in  this 
case,  work  no  inconvenience  to  the  former  riparian  owner, 
for  if  no  grant  during  its  occupancy  with  the  Govern- 
ment's consent  had  been  made,  his  former  rights  would 
revert  to  him,  and  if  such  grant  had  been  made  he  had 
recovered  compensation,  calculated  on  the  assumption  of 
his  being  forever  deprived  of  them. 

Many  other  points  were  discussed  in  the  argument,  but, 
as  the  railroad  question  is  in  my  opinion  decisive,  I  do  not 
think  it  necessary  to  examine  them  particularly. 

I  may,  however,  observe  that  there  can  be  no  doubt  that 
the  Governor's  power  to  grant  is  entirely  derived  from  the 
25  Vic,  cap.  19.     He  is  merely  the  donor  of  a  statutory 
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power,  and  every  prerequisite  must  be  strictly  complied 
with  or  the  grant  is  void. 

As  to  the  objection  that  there  is  no  written  consent  to 
the  granti  as  required  by  the  2nd  section,  it  is  only 
oeces^ary  to  observe  that  that  section  is  only  a  proviso  to 
the  first  and  relates  only  to  cases  where  the  proposed 
grantee  is  a  stranger  to  the  riparian  owner  and  has  no 
application  to  a  case  like  this  where  the  grantee  asserts 
himself  to  be  that  owner. 

As  to  the  deed  from  Mrs.  McEwen  to  Darby,  there  can 
be  no  doubt  that  the  certified  copy  was  not  evidence.  It 
purports  to  be  made  by  the  grantor  as  executrix  under  an 
order  of  sale  from  the  surrogate.  The  80th  section  of  4tb 
Vic,  cap.  26^  enacts  that  a  deed  made  by  an  executor 
under  the  provisions  of  that  Act,  having  first  been  duly 
acknowledged  according  to  the  laws  relating  to  the 
Registry  of  Deeds,  and  an  affidavit  having  been  made  by 
the  executor  and  endorsed  on  the  said  deed  that  the 
premises  mentioned  therein  have  been  duly  sold  according 
to  law,  may  be  registered  in  the  Office  of  the  Registrar  of 
Deeds,  and  such  deeds  so  registered,  or  a  copy  thereofi  in 
case  the  original  be  lost,  may  be  given  in  evidence. 

The  only  endorsement  on  the  copy  offered  in  evidence 
is  a  memo  by  the  Registrar  that  it  was  registered  on  the 
acknowledgment  of  the  grantor  but  there  is  no  affidavit 
endorsed  upon  the  deed  that  the  premises  described  in  it 
were  duly  advertised  and  sold  according  to  law,  without 
which  this  description  of  deed,  whatever  may  be  the  effect 
by  it  being  received  as  an  ordinary  deed,  cannot  be  proved 
by  a  certified  copy  from  the  Registry  because  of  the 
express  words  of  the  Act  it  is  only  copies  of  deeds  so 
endorsed  and  recorded  that  may  be  given  in  evidence. 

From  the  evidence,  it  appears  that  McEwen,  the 
executrix'  husband,  died  in  possession  of  the  freehold  land 
comprising  about  forty-nine  feet  on  the  eastern  side  of  the 
frontage  claimed  by  the  plaintiffs,  that  he  left  several  sons, 
then  all  under  age,  and  some  yet,  so   their  children  as 

43 
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heirs  of  their  father,  are  the  owners  of  this  forty-nine  feet 
of  frontage,  and  therefore,  as  to  that,  the  grant  is  void 
even  if  the  railroad  did  not  settle  the  whole  question. 

The  35th  and  36th  section,  12  Vic,  cannot  assist  the 
plaintiffs  to  make  the  copy  evidence,  for  it  only  applies 
to  deeds  which  had  been  duly  registered  according  to  the 
existing  law. 

If  there  were  no  railroad  I  am  inclined  to  think  that  the 
public  wharf  alone  took  away  the  plaintiffs'  right  to  prevent 
a  grant  being  made  to  another  unless  his  consent  was  first 
obtained.  For  the  wharf  starting  from  the  eastern  side  of 
the  plaintiffs'  bank  runs  in  a  direction  that  entirely  crosses 
the  front  of  the  plaintiffs'  land  before  it  reaches  the  channel, 
so  that  long  ago  their  right  to  pass  from  every  foot  of  their 
bank  to  the  channel  or  bed  of  the  bay  was  cut  off  and  as  it 
was  obviously  for  the  preservation  of  this  right  that  the 
second  section  of  the  Act  was  introduced  I  do  not  see 
how  it  could  apply  to  a  case,  where  at  the  time  of  the 
passing  of  the  Act,  no  such  right  existed. 

Besides,  on  looking  at  the  grant  I  perceive  that  for  a 
considerable  distance  it  purports  to  grant  the  bottom  close 
up  and  alongside  the  public  wharf  which  was  erected  many 
years  ago,  and,  therefore,  if  the  grant  is  valid  it  would 
enable  the  grantees  to  build  a  wharf  close  up  to  this  old 
wharf  and  thereby  render  approach  to  such  part  of  it 
impossible. 

I  do  not  think  the  Legislature  ever  could  have  intended 
the  Act  to  apply  at  all  to  foreshores  at  the  time  of  its 
passing,  occupied  in  this  manner.  If  it  had  it  would 
certainly  have  provided  compensation  for  the  injury  which 
the  owners  of  such  existing  wharves  or  erections  might 
sustain  from  such  grants  being  made. 

And  if  the  plaintiffs  had  no  such  right  then  it  seems 
clear  that  before  the  Governor  could  give  a  grant  to  them 
the  consent  of  some  other  person  or  public  body  whom 
such  grant  might  interfere  with  must  be  obtained.  It  may 
be  said  that  the  block  erected  by  the  defendant  may  have 
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'•Ma  eflTect,  but  by  the  plans  it  appears  to  be  a  considerable 
distance  from  the  wharf.  Besides,  as  the  defendant  has 
^o  title  to  the  bottom  or  soil  on  which  it  stands  it  is  a 
*^®re  purpresture  which  can  be  removed  by  the  Crown  at 
*^y  time  should  the  public  be  iuconveutenced  by  it. 

/  Rule  absolute  for  non-suit. 


240  THE   PRINCE   EDWARD  ISLAND   REPORT8. 

IN  CHANCERY. 

Thomas    Alley    t.    Albert    Duchbmin    and 
Edmund  Duchemim. 

Nuisance — Noisome  trade— If^juncHon — Prescription. 

Defendants  had  worked  machinery  by  borge-power  in  a  fiictory 
adjoining  complainant's  house  for  oyer  20  years.  Then  they 
introduced  steam  power,  which  complainant  alleged  caused  yibration 
and  smoke  which  interfered  with  his  enjoyment  of  his  property,  and 
caused  an  injunction  to  issue  restraining  them  from  so  using  their 
fkctory  as  to  cause  the  annoyance  complained  of.  Defendants  while 
denying  the  nuisance  also  claimed  a  prescriptive  right  to  use  their 
premises  in  the  manner  objected  to.  A  special  Jury  found  that  the 
smoke  was  not  a  nuisance  but  that  the  vibration  was. 

Held^  (Peters,  M.  R.)  that  defendants  had  not  acquired  the  pre- 
scriptive right  claimed. 

3.  That  such  part  of  the  injunction  as  related  to  smoke  must  t>e  struck 
out. 

3.  That  the  injunction  must  be  made  perpetual  to  restrain  the 
defendants  fh>m  so  operating  their  factory  as  to  diminish  com- 
plainant's comfortable  enjoyment  of  his  house  either  by  tremulous 
motion  or  thumping,  or  by  causing  disagreeable  noises. 

Motion  to  dissolve  injunction. 

26th  April,  1880. 

Palmer,  Q.  C.  and  Mr.  Peters  for  complainant. 
Hodgson,  Q.  C.  for  defendants. 

29th  April,  1880. 

Peters,  M.  R.  This  case  was  fully  considered  in  the 
decision  I  gave  on  the  application  to  dissolve  the  injunc- 
tion (1),  and  the  issues  directed  by  the  Court  have  been 
tried  before  me  by  a  special  jury ;  and  the  whole  case  has 
now  been  fully  argued  on  the  final  hearing.  But  no  facts 
materially  differing  from  those  brought  out  on  the  motion 
to  dissolve  have,  either  by  the  defendants'  answer  or  the 
testimony  of  the  witnesses,  been  developed  on  either  side ; 
and  it  is,  therefore,  unnecessary  for  me  now  to  refer  to 
authorities  or  to  enter  into  any  extended  discussion  of  the 
evidence. 

The     plaintiff    complained     that    the    noise*    tremor, 

vibration  and  smoke  from  the  defendants'  factory,  sensibly 

interfered  with  his  comfortable  enjoyment  of  his  dwelling 

house. 

(1)    2  Has.  &  War.  266. 
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The  questions  submitted  to  the  jury,  and  there  are 
seven,  were  as  follows : 

1.  Was  the  plaintiff's  enjoyment  of  hie  dwelling  house 
sensibly  diminished  by  the  nuisance,  if  any,  carried  on  by 
Hie  defendants? 

Answer^-^t  was. 

2.  Whether  the  working  of  the  machinery  used  by  the 
defendants  on  the  site  of  the  present  factory  in  1853,  made 
as  mudi  noise  as  now  proceeds  from  the  machinery  used 
in  the  present  factory  ? 

Answer-^It  did. 

3.  Whether  the  plaintiff's  enjoyment  of  the  house  ia 
which  he  resided  in  1853  was  seriously  diminished  by  the 
working  of  the  defendant's  factory  and  machinery  at  that 
time? 

This  question  was  not  put  to  the  jury,  both  parties 
agreeing  that  it  should  be  answered  in  the  negative. 

4.  Whether  the  noise  or  vibration  felt  or  experienced 
in  the  house  in  which  the  plaintiff  resided  in  1853,  was  as 
great  as  the  noise  or  vibration  felt  and  experienced  in  his 
present  house  ? 

Answer — It  was  not. 

5.  Whether  the  plaintiff's  enjoyment  of  his  property 
was  seriously  diminished  by  the  smoke  issuing  from  the 
defendants'  present  factory  ? 

Answer — It  was  not. 

6.  Whether  the  plaintiff's  enjoyment  of  his  property 
was  diminished  to  the  same  extent  by  the  smoke  issuing 
from  the  fisictory  used  by  the  defendants  on  the  S.  E. 
eomer  of  their  lot  from  1872  to  1878,  as  it  is  diminished 
by  the  smoke  from  the  present  factory? 

Answer — It  was  diminished  by  the  smoke  issuing  from 
the  factory  used  from  1872  to  1878. 

7.  Whether  the  plaintiff's  enjoyment  of  his  property,  if 
it  was  diminished,  was  diminished  to  the  same  extent 
twenty  years  ago,  as  it  is  dimmished  by  the  working  of 
the  present  factory  ? 

Answer — It  was  not. 
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The  defendants'  counsel  argued  that  the  jury  should 
have  found  differently.  I  will  briefly  allude  to  some  of 
the  evidence  for  the  plaintiff,  respecting  the  noise,  tremor 
and  vibration  complained  of. 

Dr.  Jenkins,  the  family  physician,  says :  On  Friday, 
the  16th  August,  I  was  iu  the  plaintiff's  house.  The 
steam  factory  was  in  operation.  It  was  close  adjoining 
the  dwelling  house.  When  I  went  into  the  house  I  heard  a 
very  loud  humming  noise.  I  was  then  taken  to  an  upper 
room  near  to  the  defendants'  factory.  There  the  noise 
was  much  louder,  and  a  marked  vibration  in  the  room.  I 
attributed  the  humming  noise  and  vibration  to  the 
defendants'  factory.  I  think  the  humming  noise  and 
vibration  would  put  an  end  entirely  to  the  comfort  of  the 
inhabitants.  It  is  difficult  to  describe  it.  It  was  a  com- 
bination of  sounds  and  making  an  extremely  disagreeable 
noise.  I  don't  think  the  vibration  would  affect  the 
foundation  of  the  building.  But  as  a  private  dwelling,  I 
consider  it  perfectly  useless,  I  would  not  occupy  it  free 
of  rent.  I  don't  consider  that  any  pecuniary  consideration 
would  compensate  a  man  to  live  in  it  under  such  circum- 
stances. I  am  not  particularly  nervous  myself,  but  I 
could  not  live  in  that  house  with  the  noise.  It  would 
disturb  us  very  much  if  we  were  writing  as  we  are  now,  in 
Mr.  Alley's  house,  while  the  factory  was  in  operation. 
I  am  satisfied  we  could  not  got  on  with  the  business. 

William  Dodd— I  was  in  the  plaintiff's  house  on  the 
30th  of  July.  I  could  feel  the  vibration  or  trembling  all 
over  the  house.  I  went  into  the  breakfast  room,  near  the 
factory,  felt  the  vibration  there  sensibly.  Then  I  went 
into  the  cellar  kitchen ;  there  it  was  as  bad,  or  worse,  as 
in  the  other  room.  Then  I  went  to  the  drawing  room  in 
front  of  the  house.  There  the  vibration  was  not  so  bad, 
although  when  I  put  my  elbow  on  the  sofa  I  could  feel  the 
trembling  and  shaking.  It  is  on  the  left  hand  side.  I 
went  up  stairs.  There  you  could  feel  the  trembling  and 
vibration. 
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The  trembling  shook  the  utensils  on  the  cooking  stove 
in  the  kitchen,  and  there  was  a  drumming  noise.  It  pro- 
ceeded from  the  factory.  I  went  into  the  yard  and  found 
noise  came  from  the  factory. 

I  would  not  take  the  house  as  a  gift,  if  I  was  bound  to 
live  in  it.  If  there  was  no  smoke  or  vibration,  the  noise 
alone  would  injure  its  comfortable  occupation  by  any  one. 

William  Stumbles,  after  stating  that  he  had  been  an 
apprentice  to  Alley  from  1862  to  1867,  and  lived  during 
that  period  in  his  old  house,  and  that  the  noise  from  the 
old  block  shop  did  not  cause  any  discomfort  in  the  old 
house,  says  that  he  was  in  the  present  house  on  the  24th 
of  August,  at  plaintiff's  request.  Went  into  the  dining 
room,  heard  a  grating  noise.  The  factory  was  going ;  I 
could  hear  it  distinctly,  and  there  seemed  to  be  a  little 
tremulous  motion,  which  I  supposed  proceeded  from  the 
factory.  The  noise  was  very  unpleasant.  I  went  into  the 
first  room  next  the  factory  ;  there  was  the  same  noise.  I 
noticed  the  vibration  more  in  the  front  room  thau  at  the 
back.  I  then  went  up  stairs  into  a  bedroom  next  the 
factory.  I  heard  the  same  machinery  working,  and  also 
the  same  vibration.  I  thought  it  greater ;  I  thought  I 
would  not  sleep  in  that  room  if  I  could  get  any  other 
place  to  sleep.  I  would  not  like  to  live  in  that  house 
with  that  noise  continually. 

Robert  Young  says — I  was  in  Alley's  house  about  the 
10th  of  August.  I  was  in  the  room  next  the  factory,  on 
the  first  floor.  The  factory  was  at  work.  I  heard  noise 
of  the  machinery  and  felt  vibration.  There  was  no  trouble 
to  bear  it.  It  was  a  continuous  noise,  accompanied  with 
a  shaking.  I  went  into  the  dining-room  and  felt  the  same 
vibratory  motion.  Then,  again,  on  the  16th  August,  I 
was  up  stairs  in  two  bedrooms,  one  next  the  factory. 
Heard  the  noise  greater  than  the  first  time.  I  think  the 
planing  machine  was  going.  There  was  the  same  kind  of 
noise  and  vibration.  It  was  very  disagreeable.  I  would 
not  like  to  use  it  as  a  bedroom.  It  would  be  very 
uncomfortable. 
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The  plaintiff's  bouse  is  a  very  good  ooe^  but  I  would 
not  like  to  occupy  it  if  Ibe  factory  continued  working.  1 
have  not  the  least  doubt  tbttt  tbe  noise  came  frum  the 
factory. 

NoWy  these  wittiesses  whose  testimony  I  bave  quoted — 
it  is  well  known — are  men  whose  testimony  would  be  fully 
credited  in  this  community.  They  testify  to  what  they 
saw  and  felt;  they  could  not  be  deceived;  they  have, 
therefore,  committed  wilful  perjury,  or  tbe  nuisance 
existed  to  the  full  extent  complained  of  in  the  bill,  and 
their  statements  are  corroborated  by  many  other  witnesses 
Who  testify  to  the  same  effect. 

The  jury  to  whom  the  questions  were  submitted,  and 
who  beard  all  the  evidence,  was  a  special  one,  composed 
of  most  intelligent  and  respectable  men.  The  evidence 
for  the  defence  consisted  for  the  most  part  of  persons  who 
had  not  been  inside  the  house  at  all.  How,  under  these 
circumstances,  could  any  Court  decline  to  protect  the 
plaintiff  against  this  violation  of  his  rights? 

On  the  trial  of  the  issues  the  defendants'  counsel  com- 
plained that  the  plaintiff  had  this  advantage,  viz :  that 
while  the  plaintiff's  witnesses  testified  to  what  they 
observed  in  tbe  house,  he  could  not  take  his  witnesses 
there ^to  obsei-ve  whether  the  statements  of  the  plaintiff's 
witnesses  were  correct.  But  when  the  issues  were  settled 
the  defendants'  solicitor  applied  for  leave  to  inspect,  and 
the  following  was  my  decision  on  the  application : 

''I  have  looked  into  the  cases  respecting  Mr.  Hodgson's 
application  for  an  order  to  permit  the  defendants  and  their 
witnesses  to  enter  the  plaintiff's  house,  to  observe  the 
effect  of  the  working  of  the  factory  on  the  house.  I  was 
under  the  impression  that  a  view  by  the  jury  might  be 
granted,  which  seemed  to  me  a  shorter  and  better  mode 
of  proceeding,  but  I  have  satisfied  myself  that  this  is  not  a 
case  in  which  that  course  could  be  taken. 

<'But  the  Court  of  Chancery  has  an  inherent  power  to 
order  the   inspection   of  books,  documents,  papers   and 
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premises,  etc.,  when  necessary  for  attainment  of  sub- 
stantial justice. 

**In  Kennel  v.  Whitehaven  (1),  the  Master  of  the  Bolls 
says :  'Whenever  it  happens  that  a  person  has  the  power 
of  making  use  of  his  land  to  the  injury  of  another,  and 
there  is  prima  fade  evidence  of  his  doing  it,  even  the 
contradiction  and  the  real  fact  can  only  be  ascertained  by 
going  on  the  land  for  the  purpose  of  inspecting ;  and  that 
inspection  can  be  done  without  producing  injury  to  the 
person  whose  land  is  entered  upon,  I  am  of  opinion  that 
the  Court  will  direct  inspection.' 

''The  present  case  differs  from  any  I  have  met  with  in 
this,  that  here  the  defendants  desire  to  put  their  machinery 
in  operation  and  then  with  their  witnesses  to  enter  the 
plaintiff's  house  to  observe  how  the  working  affects  it. 
But  the  principle  laid  down  by  the  Master  of  the  Rolls 
seems  equally  applicable  to  this  case.  The  defendants 
say  that  the  plaintiff  complains  that  the  working  of  their 
factory  injures  his  enjoyment  of  his  house,  and  they  desire 
permission  to  enter  the  plaintiff's  house  when  the 
machinery  is  in  operation  to  see  if  that  complaint  is  well 
grounded.  Nothing  can  be  more  reasonable.  The 
question  for  the  jury  is  whether  at  the  time  the  plaintiff 
fyled  bis  bill  the  factory  was  a  nuisance. 

**It  was  suggested  yesterday  by  the  plaintiff's  counsel 
that,  as  the  factory  is  not  now  in  utatu  quo  as  when  the 
bill  was  fyled,  any  experiment  made  in  its  altered  state 
would  be  merely  delusive,  and  not  admissible  as  evidence. 
Therefore,  before  I  grant  inspection  I  must  be  satisfied 
that  it  is  in  the  same  state  as  when  the  bill  was  fyled  ;  and 
the  defendants  must,  therefore,  allow  the  plaintiff,  or  such 
person  as  he  wishes  in  his  behalf  to  inspect  the  factory. 

''There  is  another  point.  Some  person  or  persons 
must  be  appointed  to  see  that  the  machinery  is  working  as 
it  ought  to  be,  and  on  such  description  of  materials  as  it  is 

(1)    6Jur.628. 
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ordinarily  used  to  manufacture.     If  the  parties  cannot 
agree  on  a  fit  person  or  persons,  I  must  appoint  them. 

*^The  defendants  must  also  undertake  to  pay  the  persons 
so  appointed  such  sum  or  sums  as  the  Court  may  direct ; 
and  also  to  provide  Quch  materials  as  the  persons  so 
appointed  may  direct  for  the  machinery  to  operate  upon." 

The  defendants  never  availed  themselves  of  the  per- 
mission,  and,  therefore,  have  nothing  to  complain  about 
in   this  respect. 

There  was  an  attempt  to  set  up  a  prescriptive  right 
gained  by  reason  of  noise  made  by  the  working  of  the  old 
block  shop  by  horse  power,  which  formerly  stood  on  the 
site  of  the  present  factory.  But  the  evidence  showed  that 
the  noise  from  the  old  block  shop  did  not  sensibly  aflfect 
the  plaintiff  in  the  enjoyment  of  the  house  in   which  he 

resided    in    1853.     Now,    the  old    house  stood ^feet 

further  from  the  line  between  plaintiff's  and  defendants' 
land  than  the  present  house.  The  third  question  which  by 
the  issue  was  to  be  submitted  to  the  jury  was,  ^whether 
the  plaintiff's  enjoyment  of  the  old  house  in  which  he 
resided  in  1853,  was  sensibly  diminished  by  the  working 
of  the  defendants'  machinery  at  that  time?  This  question 
was,  on  the  trial,  withdrawn  from  the  jury — both  parties 
agreeing  that  it  was  not.  This  seems  to  me  to  put  an  end 
to  the  question  of  prescription ;  for  it  admits  that  the 
nuisance  which  you  claim  a  right  to  continue,  never  had 
any  existence  until  your  factory  was  placed  close  up  to  the 
plaintiff's  present  house. 

Again,  a  person  may  send  noises  and  smells  and  smoke 
over  another's  land  from  his  works,  or  cause  tremor  in  it ; 
but  no  right  of  action  accrues  to  the  owner  of  the  servient 
tenement,  nor  is  he  bound  to  complain  until  he  feels  an 
injurious  effect  from  them.  The  fact  of  a  noisy  or  noxious 
trade  having  been  exercised  in  a  particular  locality  without 
complaint  for  one  hundred  years  does  not  establish  a 
prescriptive  right  to  continue  it  to  the  annoyance  of  a 
person  occupying  premises  not  previously  affected  by  it. 
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This  doctrine  is  found  clearly  laid  down  in  many  cases, 
and  bj'  all  text  writers  on  this  subject.  But  it  is  so  fully 
discussed  in  the  recent  case  of  Sturgess  v.  Bridgeman  (I), 
(which  is,  on  all  fours,  with  the  present  law  case)  that 
I  shall  advert  only  to  it.  The  plaintiff  in  that  case  was  a 
physician.  In  1865  he  purchased  a  house  on  Wimpole 
Street.  The  plaintiff's  house  was  on  the  west  side  of  that 
street.  Behind  the  house  was  a  garden,  and  in  1873  the 
plaintiff  erected  a  consulting  room  at  the  end  of  his  garden. 
The  defendant  was  a  confectioner,  in  a  large  business  in 
Wigmore  Street.  His  house  was  on  the  north  side  of 
Wigmore  Street,  and  his  kitchen  was  at  the  back  of  his 
house,  and  stood  on  ground  which  was  formerly  a 
garden  and  abutted  on  the  portion  of  the  plaintiff's  garden 
on  which  he  built  the  consulting  room.  So  that  there  was 
nothing  between  the  plaintiff's  consulting  room  and  the 
defendant's  kitchen  but  the  party  wall.  The  defendant 
had  in  his  kitchen  two  large  marble  mortars,  set  in  brick 
work,  built  up  to  and  against  the  party  wall,  which 
separated  his  kitchen  from  the  plaintiff's  consulting  room, 
and  worked  by  two  large  wooden  pestles,  held  in  an 
upright  position  by  horizontal  levers  fixed  into  the  party 
wall.  These  mortars  were  used  for  breaking  up  and 
pounding  loaf  sugar  and  other  hard  substances,  and  for 
pounding  meat.  The  plaintiff  complained  that  the  working 
of  these  pestles  and  mortars  caused  noise  and  vibration, 
which  greatly  annoyed  him.  These  pestles  and  mortars 
were  generally  used  from  10  a.  m.  to  1  p.  m.  The 
plaintiff  made  several  complaints,  and  ultimately  brought 
this  Buit  and  claimed  an  injunction  to  restrain  the 
defendant  from  using  the  pestles  and  mortars  in  such 
manner  as  to  cause  him  annoyance. 

The  defendant  stated  in  his  defence  that  his  father  had 
used  one  of  these  pestles  and  mortars  in  the  same  place 
for  sixty  years ;  and  he  had  used  the  two  pestles  and 
mortars  in  the  same  place  and  to  the  same  extent  as  now 

(1)    llCh.D.863. 


348  THE   PRINCE   EDWARD  ISLAND   REFORT8. 

for  more  than  twenty-six  years.  He  alleged  that  if  tbe 
plaintiff  had  built  his  consulting  room  with  a  separate  wall, 
and  not  against  the  wall  of  the  defendant's  kitchen,  he 
would  not  hare  experienced  any  noise  or  vibration ;  and 
he  claimed  a  prescriptive  right  to  use  the  pestles  and 
mortars. 

Issue  was  joined.  Both  parties  went  into  evidence. 
The  result  of  the  evidence  was  that  the  existence  of  the 
nuisance  was  proved ;  and  it  also  appeared  that  no 
material  inconvenience  had  been  felt  by  the  plaintiff  until 
he  built  his  consulting  room. 

Jessel,  Master  of  the  Rolls,  in  giving  judgment,  said, 
**The  only  serious  point  that  has  been  argued  for  the 
defendant  is  that  by  virtue  of  the  statute  of  the  prescrip- 
tion, he  was  entitled  as  against  the  plaintiff,  to  make  this 
noise  and  commit  this  nuisance.  I  can  see  no  evidence 
before  me  that,  until  a  recent  period,  there  was  any 
actionable  nuisance  at  all.  The  actionable  nuisance 
began  when  the  plaintiff  did  what  he  had  a  right  to  do, 
viz:  build  a  house,  a  consulting  room  in  his  garden;  and 
when  on  attempting  to  use  it,  he  found  the  noise  too  great 
for  comfort,  that  was  the  time  to  bring  an  action  for 
nuisance.  ...  It  did  not  hurt  anybody  so  long  as 
the  plaintiff's  premises  remained  as  a  garden.  That  puts 
an  end  to  any  notion  of  prescription." 

In  another  part  of  the  case,  he  puts  the  case  in  this  way : 
*'If  a  man  has  a  business  in  the  middle  of  a  barren  moor 
which  belongs  to  somebody  else  to  whom  the  business 
carried  on  does  no  injury,  the  owner  of  the  moor  cannot 
bring  an  action,  and  he  cannot  interrupt.  Take  the  case 
of  putting  a  blacksmith's  forge  in  the  middle  of  a  moor 
which  has  no  game  on  it — it  has  nothing  that  can  be 
injured  by  the  noise.  There  is  no  remedy  whatever, 
because  it  is  a  barren  moor.  Presently  this  that  is  useless 
as  a  barren  moor,  becomes  available  for  building  land  by 
reason  of  the  growth  of  a  neighboring  town.  Is  it  to  be 
said   that  the  owner  has  lost  the   right   to  this    barren 
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moory  which  has  now  become  worth  perhaps  hundreds  of 
thousands  of  pounds,  by  being  unable  to  build  upon  it  by 
reason  of  this  noisy  business?  *  *  «  The  fact  that  a 
man  has  made  a  noise,  which  has  not  injured  me  or 
interfered  with  my  comfort  or  enjoyment  in  any  way, 
cannot  deprive  me  of  my  right  to  the  land  or  interfere  with 
my  right  to  come  to  the  court  when  it  doei9  seriously 
interfere  with  my  comfortable  enjoyment.** 

This  judgment  was  appealed  and  affirmed. 

Mr.  Hodgson  argued  that  the  finding  of  the  jury  on 
questions  2  and  4  was  contradictory.  But  they  are  quite 
consistent.  They  found  that  working  of  the  machinery  in 
the  old  blockshop  in  1853  made  as  much  noise  as  the 
present  factory^  and  in  answer  to  question  four,  they 
found  that  the  noise  and  vibration  felt  in  the  old  house 
was  not  as  great  as  that  experienced  in  the  present  house. 
The  reason  of  this  is  plain  enough.      Between   the   old 

block-shop  and  the  old  house  an  open  space  of feet 

intervened ;  and  the  waves  of  sound  in  passing 
through  that  distance  of  open  air  would  become  deadened 
and  would  not  likely  penetrate  the  walls  of  the  house  so 
as  to  be  sensibly  felt  inside.  While  the  present  house, 
being  ahnost  in  contact  with  the  present  factory,  the  wave 
of  noise  would  strike  it  with  a  much  severer  shock. 
Again,  the  foundation  of  the  old  block-shop  was  on  the 
top  of  the  soil,  or  nearly  so ;  while  under  the  present 
factory  there  is  a  deep  cellar,  and  the  building,  on  the  sides 
and  the  ends  next  the  plaintiff's  house,  is  supported  on 
the  ends  by  long  posts  which  must,  I  should  think,  shake 
and  communicate  tremor  to  the  surrounding  ground. 

That  part  of  the  injunction  which  restrained  the 
defendants  from  using  their  engine  was  disposed  of  in  the 
motion  to  dissolve,  it  appearing  from  the  defendants* 
affidavits  that  the  plaintiff's  statements  respecting  the 
insecure  state  of  the  boiler  were  erroneous.  The  jury 
having  found  that  the  smoke  was  not  a  nuisance,  that  part 
of  the  injunction  must  also  be  struck  out ;  and  the  injunc- 
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lion  made  perpetual  in  restraining  the  defendants,  and 
each  of  them,  their  workmen,  employes  and  servants  from 
running  or  conducting  their  trade  and  business  set  forth  in 
the  complainant's  bill  of  complaint,  and  operating  their 
steam  factory  situate  on  premises  adjacent  the  complain- 
ant's property  in  such  manner  as  shall  in  any  way  diminish 
the  complainants  comfortable  enjoyment  of  his  dwelling 
house  and  premises,  either  by  tremulous  motion,  shaking, 
thumping  or  otherwise,  or  by  the  promotion  of  physical 
discomfort,  by  causing  sounds,  rattling  or  other  dis- 
agreeable noises,  and  the  defendants  to  pay  the 
complainant  his  costs  of  the  suit. 
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m  CHANCERY. 

George  B.  Garret  v.  Jambs  Squarebriggs  and 
Henrt  Squarebriggb. 

Biparian  oumerahip — Erection  obstructing  access  to  foreBKore—Iniunction. 

Complainant,  as  riparian  owner,  complained  that  defendant  was 
erecting  a  breastwork  on  his  foreshore  cutting  off  access  therefrom 
to  the  river  and  obtained  an  injunction  to  restrain  defendant  from 
going  on  with  the  building.  On  motion  to  dissolve  it  appeared  that 
complainant  was  very  slightly  if  at  all  inconvenienced,  that  it  was 
doabtftU  if  the  foreshore  was  really  his  and  that  defendant  had 
spent  a  considerable  sam  of  money  on  the  work. 

BM^  (Peters,  M.  H.)  that  in  deciding  cases  of  this  nature  the 
respective  convenience  or  inconvenience  to  the  parties  should  be 
considered. 

9.  That  this  injunction  should  be  dissolved  with  leave  to  complainant 
to  move  for  another  and  with  leave  to  amend  his  bill,  so  as  to 
support  a  prayer  for  the  removal  of  the  breastwork. 

Motion  to  dissolve  injunction. 

29tb  April,  1880. 

Mr.  Peters  supports  the  motion. 

Davies,  Q.  C,  contra. 

4th  May,  1880. 

Peters,  M.  B.  In  this  case  the  complainant  files  his 
bill  stating  that  he  is  riparian  owner  of  a  piece  of  land  in 
Stanley  River,  and  that  defendant  under  pretence  of  a 
grant  obtained  from  the  Government  of  this  Province  is 
erecting  a  breastwork  on  his  foreshore  there  which  has 
cut  off  his  access  to  the  river,  which  he  is  entitled  to  have 
kept  free  from  obstruction. 

On  the  special  circumstances  stated  in  his  affidavit  I 
granted  ez  parte  an  injunction  to  restrain  the  defendant 
from  going  on  with  the  erection.  There  is  no  doubt  that 
injunction  may  be  granted  in  cases  of  this  kind.  Lyon  v. 
Fiahmongei^s  Company  (1),  was  a  similar  case.  But  the 
granting  an  injunction  in  any  case  is  discretionary  and 
will  be  granted  or  refused,  according  to  the  exigency  of 
each  case,  and  the  judge  will  balance  the  inconveniences 
which  the  party  asking  may  sustain  against  those  which 

(1)    L.  B.  10  Ch.  679  S.  C.  1  App.  Ca&  662. 
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the  defendant  may  sustain  by  being  prevented  if  the  result 
shews  that  the  plaintiff's  claim  was  not  well  founded. 

The  judgment  of  Malins,  V .  C.  in  Lyon  v.  Fishmonger^^ 
Company^  where  an  injunction  was  granted  to  restrain 
defendant  from  making  a  similar  erection.  He  was  of 
opinion  that  the  conservators  of  the  Thames  had  no  right 
to  authorize  the  erection.  He  says:  **If  the  injury 
plaintiff  would  sustain,  had  been  very  groat,  if  in  point  of 
fact  the  western  front  of  the  plaintiff's  wharf  had  not  been 
used,  I  think  this  a  case  in  which  the  Court  would  feel 
inclined  to  pay  very  little  attention  to  the  plaintiff,  it 
probably  would  have  refused  to  grant  an  injunction, 
leaving  him  to  seek  his  remedy  at  law.  But  when  I  find 
it  has  been  extensively  used  and  there  is  no  question 
whatever  that  it  is  most  valuable  to  Mr.  Lyon  and  I  think 
it  is  perfectly  clear  upon  principle  that  the  conservators 
have  gone  beyond  their  authority  in  thus  interfering  with 
what,  I  am  clearly  of  opinion  is  a  private  right."  He 
granted  the  injunction. 

Now  on  the  application  it  seemed  clear  to  me  that  the 
plaintiff  was  right  and  also  that  he  would  be  deprived  of 
the  use  of  the  bank  at  which  he  was  accustomed  to  land 
and  ship  his  merchandize.  But  the  affidavits  here 
convince  me  that  he  has  the  bridge,  which  it  is  sworn  he 
has  been  accustomed  to  use,  still  open,  and  I  think  any 
inconvenience  he  may  temporarily  sustain,  has  been 
somewhat  overstated.  Besides  the  defendant's  affidavits 
make  it  appear  doubtful  whether  the  erection,  or  at  all 
events  the  whole  of  it,  is  on  the  plaintiff's  foreshore. 
.  Besides,  the  defendant  swears  that  he  has  expended 
$500  on  the  breastwork  and  that  unless  he  is  allowed  to 
drive  piles  to  make  it  secure,  it  will  be  injured  or  carried 
away  by  storms,  so  that  when  I  consider  the  statements  it 
seems  to  me  that  I  am  as  likely,  indeed  more  likely,  to  do 
injustice  by  continuing  the  injunction  than  by  leaving  the 
parties  us  they  are  until  the  suit  is  disposed  of  or  further 
answer  put  in. 
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Then  again  I  must  confers  myself  to  be  in  great  doubt, 
as  to  the  mode  by  which  the  side  lines  boundary,  the 
plaintiff's  riparian  rights  are  to  be  ascertained. 

It  was  urged  by  the  plaintiff's  counsel  that  I  should 
resort  to  the  mode  adopted  in  Emerson  v.  Tar/lor  (1), 
mentioned  by  Mr.  Angel  section  56,  for  ascertaining 
them.  Now  in  the  first  place  it  is  to  be  observed  that  the 
rights  of  riparian  owners  there  are  different  from  ours. 
The  language  of  the  old  colonial  ordinance  of  1761  is  that, 
**in  all  creeks,  coves,  and  other  places,  about  and  upon 
salt  water  where  the  sea  ebbs  and  flows,  the  proprietor  of 
land  adjoining  shall  have  propriety  to  low  water  mark 
when  the  sea  doth  not  ebb  and  flow  above  100  rods  and 
not  more  wheresoever  it  ebbs  and  flows."  The  riparian 
owner  therefore  has  the  fee  in  the  foreshore  of,  his  luud. 
Hie  ordinance  expressly  mentions  coves,  where  it  is 
manifest,  that  the  side  lines  of  some  riparian  proprietors 
if  run  out  in  a  direct  line  to  the  channel  must  cut  off  parts 
of  the  foreshore  of  other  riparian  proprietors  in  the  cove 
and  it  therefore  throws  upon  the  Court  the  duty  of  setting 
off  the  share  of  each  and  therefore  impliedly  gives  it 
jurisdiction  to  adopt  such  method  or  principle  of  division 
as  it  thinks  just. 

The  jurisdiction  thus  exercised  by  those  Courts  seems 
analogous  to  that  arising  from  confusion  of  boundaries. 
But  is  not  this  American  system  founded  on  the  authority 
of  the  ordinance  ? — or  is  it  a  general  principal  of  law  which 
we  have  power  to  apply  to  mere  riparian  rights,  arising 
out  of  the  principles  of  the  English  Common  Law, 
belonging  to  persons  who  have  no  interest  whatever  in  the 
soil  of  the  shore  ? 

It  may  be  said  that  the  same  kind  of  jurisdiction  may 
be  drawn  from  our  Shore  Act,  7  Vic,  Cap.  19.  That  Act 
authorized  grants  of  the  shore  for  the  express  purpose  of 
building  wharves  upon  it.  But  the  2nd  section  forbids 
such  grants  being  issued  without  the  consent  of  the 
(1)  9  Greenl.  (Maine)  43. 
45 
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riparian  owner  fronting  on  the  shore  required  to  be 
granted.  Now  what  is  the  right  thus  clearly  protected? 
Not  an  interest  in  the  soil,  but  simply  a  right  of  free  and 
aninterrupted  egress  and  regress  from  the  ripa  to  the 
channel. 

Now  suppose  that  from  the  configuration  of  the  bank, 
lines  run  from  the  banks  of  two  different  proprietors  must 
intersect  before  they  meet  the  bed  of  the  river,  that  before 
the  soil  is  granted  cannot  injure  the  Common  Law  right 
of  either,  for  neither's  right  of  egress  of  the  shore  is 
exclusive.  The  power  to  prevent  erections  is  a  private 
right  derived  from  the  Common  Law  right  of  unobstructed 
egress  possessed  by  each.  Then  is  not  the  effect  of  this 
clashing  of  lines  merely  this,  that  n6  grant  can  be  made 
at  the  point  where  such  clashing  occurs  without  both 
parties  consent  to  it,  although  the  fronts  of  their  respective 
farms  may  be  half  a  mile  distant  from  each  other  and 
would  the  same  effect  follow  from  the  convenience  of  lines 
run  from  the  banks  of  adjoining  proprietors,  as  regards 
that  portion  of  the  shore  in  front  of  either  overlapped  by 
such  converging  lines ;  so  it  would  seem  that  no  jurisdic- 
tion, to  make  equitable  adjustments  can  be  implied,  the 
Act  itself  having  made  the  consent  of  both  necessary,  and 
if  they  do  not  give  it  such  adjustments  they  remain  as 
they  were. 

Then  again  if  the  American  plan  is  adopted  where  are 
you  to  fix  the  points  between  which  the  base  line  is  to  be 
drawn.  Must  the  riparian  owner  take  those  points  in  the 
sides  of  his  farm  or  can  he  select  some  intermediate 
points?  The  effect  of  that  is  illustrated  in  the  present 
case.  Mr.  Peters  contends  that  the  base  line  should  start 
at  the  northern  extremity  of  the  plaintiff's  land  and  end 
at  the  Bridge.  A  line  run  to  the  channel  at  right  angles 
to  this  base  line  would  clear  or  nearly  clear  the 
defendants'  breastwork,  Mr.  Davies  contends  that  the 
base  line  should  be  drawn  to  the  bridge,  from  a  point 
much  nearer  the  wharf.     A  line  run  to  the  channel  from 
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this  last  base  line  would  include  the  whole  of  the  breast- 
work within  the  plaintiff's  foreshore. 

I  only  make  these  suggestions  for  the  purpose  of  calling 
the  counsels'  attention  to  them.  I  form  no  opinion  one 
way  or  the  other,  except  that  I  am  quite  at  a  loss  how  to 
deal  with  the  case.  In  Jackson  v.  The  Duke  of  Hewcastle 
(1),  when  an  injunction  had  been  granted  to  restrain  the 
defendant  from  obstructing  ancient  lights,  the  Lord 
Chancellor  did  not  think  the  present  damage  sufiScient  to 
sustain  the  injunction,  but  he  was  of  opinion  that  the 
building  might  be  put  to  uses  in  which  it  might  be  a  very 
serious  damage.  He  said  he  had  searched  and  could  find 
no  authority  authorizing  him  to  take  the  possible  future 
damage  into  account.  In  this  state  of  uncertainty  as  to 
the  law  on  this  point,  he  said  the  course  he  would  take 
would  be  to  make  an  order  that  the  injunction  should  be 
dissolved,  giving  the  defendant's  counsel  liberty  to  move 
for  another  in  case  they  could  find  authorities  which  would 
justify  him  in  granting  it.  I  first  thought  to  give  the 
defendant  leave  to  secure  his  breastwork  so  that  it  would 
not  be  washed  away.  On  reflection  I  see  that  would  give 
rise  to  disputes  as  to  whether  he  had  done  more  than 
necessary,  so  I  shall  follow  the  same  course  that  Lord 
Cottenham  did  when  he  was  in  doubt  about  the  law.  I 
therefore  order  that  this  injunction  be  dissolved,  but  that 
the  plaintiff  shall  have  leave  to  move  for  another  in  ca^e 
he  shall  be  advised  to  do  so.  I  also  give  him  leave  to 
amend  his  bill,  so  as  to  support  a  prayer  for  the  removal 
of  the  breastwork  if  he  should  be  advised  to  do  so,  and  I 
reserve  the  question  of  costs. 

(1)    3  De.  G.  J.  &  S.  276. 
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Gertrude  Gilchrist  v.  John  McPhee. 

Eusband  and  w(fe—Life  Assurance  Policy— Wife^a  chose  in  action— 
Administration, 

R.  Orr  effected  a  policy  of  life  assurance  for  $1000  for  sole  use  of  bis 
wife,  (payable  in  New  York)  if  living  and  her  children,  and  if  no 
children  to  the  administrators  of  B.  Orr,  60  days  after  notice  of 
death.  R.  Orr  died  2l8t  December,  1878,  bis  wife  one  week  later, 
both  in  CoIoradOp  U.  S.,  aiid  each  intestate.  Plaintiff  was 
administratrix  of  the  wife,  defendant  was  administrator  of  the 
husband.  The  Assurance  Company  paid  the  money  into  a  bank  to 
the  joint  account  of  both  administrators.  A  special  case  was  agreed 
upon  to  decide  who  was  entitled  to  the  money.  Plaintiff  urged  that 
it  belonged  to  her  as  administratrix  of  the  wife.  Defendant  con- 
tended it  belonged  to  him  as  administrator  of  the  husband  under  the 
law  of  New  York,  the  locus  contracti^  as  no  notice  had  been  given  of 
the  husband's  death  to  the  Assurance  Company  before  the  wife 
died,  and  as  the  husband's  creditors  would  otherwise  suffer. 

Beldy  (Palmer,  0.  J.)  that  the  cause  should  be  decided  according  to 
the  law  of  P.  E.  Island  and  not  of  New  York. 

2.  That  the  policy  was  a  chose  in  action  of  the  wife's  not  reduced 
into  possession  by  the  husband  and  that  her  admlmstratrix  was 
entitled  to  the  money. 

SPECIAL   CASE. 

9th  November,  1880. 
McLeod,  Q.  C.  for  plaintiff. 
Davies,  Q.  C.  and  Mr.  Peters  for  defendant. 

27th  November,  1880. 
Palmer,  C.  J.  The  policy  of  insurance  upon  which 
the  plaintiff's  demand  in  this  case  is  founded  was,  on  2nd 
December,  1873,  effected  on  the  life  of  the  deceased 
Bobert  Orr,  and  issued  by  <<The  Equitable  Life  Assurance 
Society''  of  the  United  States  of  America,  a  corporation 
existing  under  and  by  the  law  of  the  State  of  New  York, 
its  principal  place  of  business  being  in  the  City  of  New 
York,  the  said  Robert  Orr  being  then  of  St.  John,  in  the 
County  of  St.  John,  Province  of  New  Brunswick.  The 
amount  insured  was  $1000,  for  the  term  of  the  deceased's 
natural  life,  and  for  the  sole  use  of  the  said  wife.  By  the 
terms  of  the  policy  the  Society  agreed  "to  pay  the  amount 
of  the  said  assurance  at  their  office  in   the   City   of  New 
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York  to  the  said  wife,  for  her  sole  use  if  living,  in  con- 
formity with  the  statute  and  if  not  living  to  the  children 
of  the  said  Robert  Orr,  or  their  guardian,  for  their  use,  or 
if  there  be  no  such  childrea  surviving,  then  to  the 
executors,  administrators  or  assigns  of  said  Robert  Orr, 
in  sixty  days  after  due  notice  and  satisfactory  proof  of  the 
death,  during  the  continuance  of  the  policy,  of  the  said 
person  whose  life  was  thereby  insured,  the  balance  of  the 
year's  premium  if  any,  being  first  deducted  therefrom.'' 
The  sum  of  $15.45,  the  semi-annual  premium  stipulated 
in  the  said  policy  was  duly  paid  by  the  assured,  the  said 
Mary  E.  Orr,  wife  of  the  deceased  up  to  the  time  of  his 
death.  The  said  Robert  Orr  and  his  wife  both  died  while 
sojourning  in  Colorado,  United  States,  the  former  on  21st 
December,  1878,  and  the  latter  on  the  28th  day  of  the 
same   month  and  year,  and  each  died  intestate. 

That  the  plaintiff  is  administratrix  of  the  wife  and  the 
defendant  administrator  of  the  husband  both  administra- 
tions granted  by  the  Probate  Court  of  this  Province. 
That  in  August,  1879,  the  amount  insured  was  paid  by  the 
Company  on  the  joint  receipt  of  plaintiff  and  defendant 
and  now  lies  deposited  in  their  joint  names  in  the  Branch 
in  Charlottetown  of  the  Merchants  Bank  of  Halifax  to  be 
paid  to  the  plaintiff  or  defendant  as  the  Court  may 
determine. 

The  plaintiff's  counsel  contends  that  as  the  wife  survived 
her  husband,  she  succeeds  to  the  money  under  the  words 
in  the  recited  passage  of  the  policy  <*if  living"  which  he 
insists  means  if  living  at  the  death  of  the  husband,  however 
short  the  space  of  time  she  may  have  survived  him ;  and 
in  support  of  this  he  has  quoted  the  law  of  the  state  of 
New  York,  inasmuch  as  the  monpy  by  the  policy  is  made 
payable  in  the  City  of  New  York  within  that  State.  The 
defendant's  counsel  contends  that  the  money  is  not  payable 
at  the  death  of  the  husband,  but  only  after  the  expiration 
of  sixty  days  notice,  and  proof  of  his  death,  and  he  relies 
upon  the  words  of  the  policy,  which  provide  that  if  the 
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wife  be  not  living  the  amount  is  to  be  payable  to  the 
children  of  the  husband ,  and  if  no  such  children  surviving, 
then  to  his  legal  representatives,  which  he  argues  shews 
that  it  was  never  intended  to  go  to  the  legal  representatives 
of  the  wife,  and  he  contends  that  the  death  of  the 
husband  and  the  sixty  days'  notice  by  the  surviving  wife 
is  each  a  condition  precedent  both  of  which  must  be  shewn 
to  be  performed  before  the  money  could  vest  in  her.  Now 
looking  at  the  nature  of  the  contract  in  question,  I  do  not 
think  it  is  one  which  should  be  decided  by  the  Lex  loci 
contractij  and  even  if  it  were  one  of  that  character,  I  think 
the  Act  of  the  State  of  New  York,  chapter  eight,  Domestic 
Belations,  passed  11th  May,  1835,  and  the  case  of  Eadie 
v.  Shinmon  (1),  and  more  particularly  Barry  v.  The 
Equitable  Life  Assurance  Society  of  the  United  States 
and  WiU  H.  Burne  (2),  would  go  very  far  in  my  mind 
to  words  establishing  the  case  for  the  plaintiff;  but 
although  the  counsel  on  both  sides  and  especially  for 
the  plaintiff  argued  principally  upon  the  foreign  law,  as 
bearing  on  the  case,  I  do  not  form  my  opinion  on  the  Lex 
loci  contractiy  because  the  contract  as  it  now  stands  between 
the  parties  may  more  properly  be  decided  by  the  law  of 
this  Province  and  under  which  law  I  think  the  plaintiff  is 
entitled  to  recover. 

The  Assurance  Society  contract  for  the  consideration 
expressed  in  the  policy  to  pay  to  the  assured  the  amount 
specified  in  the  event  therein  mentioned  and  as  expressed 
I  conceive  it  becomes  a  demand  Debetum  in  prcssenti 
solvendum  in  future  and  a  vested  interest,  although  a  chose 
in  action  at  the  date  of  the  policy  and  a  demand  not 
reduced  into  possession  by  the  husband,  vesting  in 
possession  in  the  wife  immediately  on  his  death,  although 
not  payable  until  the  end  of  the  sixty  days  in  case  the 
Assurance   Society  claim  the   right  of    that  delay  and 

(1)  12  Smith's  C.  a.  of  Appeals  (N.  y.) 

(2)  14  Sickles  N.  Y.  Repts,  587. 
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consequeDtly  devolving  on  the  legal  representatives  of  the 
wife  to  be  applied  in  due  course  of  representation  for  the 
benefit  of  her  next  of  kin,  and  not  for  the  next  of  kin  of 
the  husband. 

It  was  suggested  by  the  defendant's  counsel  in  course 
of  the  argument,  that  if  the  amount  insured  should  be 
adjudged  to  the  plaintiff  it  would  necessarily  bar  or 
interfere  with  the  rights  of  the  creditors  of  the  deceased ; 
but  a  chose  in  action  of  the  wife  not  reduced  into  possesion 
by  the  husband  in  his  lifetime,  it  must  be  allowed  descends 
to  the  legal  representatives  of  the  wife  and  therefore  in 
this  case  the  creditors  of  the  deceased  husband  if  there 
were  really  any  persons  of  that  class  before  the  Court  have 
no  right  to  complain. 

Judgment  for  the  plaintiff.  The  costs  to  be  paid  out  of 
the  estate. 
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IK  CHANCERY. 

Thomas  Alley  v.  Albert  Duchehin  and  Edmund 
dughemin. 

Nuisance^-Iniunction  to  restrain— -Breach— Motion  to  commit. 
An  injunction  bad  been  granted  restraining  defendants  from  uMog 
their  fiictory  so  as  to  cause  noise  and  vibration  to  be  felt  in  com- 
plainant's house  which  adjoined  the  factory.  Defendants  then 
remoTed  their  machinery  to  a  building  20  feet  from  the  factory,  leav- 
ing the  steam  engine  in  the  factory  and  by  a  shaft  35  feet  long  running 
underground  connected  the  machinery  with  the  engine  and 
continued  to  use  the  factory,  causing  noise  and  vibration  similar  to 
those  they  were  enjoined  not  to  cause.  Complainant  moved  to 
commit  them  for  breach  of  the  injunction. 
Ordered  (Peters.  M.  R.),  that  defendants  stand  committed,  but  on 
their  paying  complainant  the  costs  of  the  motion  within  six  days 
after  taxing  the  warrant  of  commitment  to  be  suspended  until  the 
fhrther  order  of  the  court 

Motion  to  commit  for  breach  of  injunction  to  restrain 
defendants  from  causing  a  nuisance  to  complainant's  Iiouse. 

McLeod,  Q.  C.  and  Mr.  Peters  for  complainant. 

Hodgson,  Q.  C.  and  Mr.  Morson  for  defendants. 

28th  December,  1880. 

Peters,  M.  R.  In  this  case  an  injunction  had  been 
granted  restraining  the  defendants  from  using  their 
factory  in  such  way  as  to  cause  noise  and  vibration  to  be 
felt  in  the  complainant's  premises,  which  were  adjoining 
the  premises  on  which  the  factory  was  situated ;  and  the 
present  motion  is  to  commit  them  for  a  breach  of  the 
injunction.  The  facts  of  the  case  are  fully  stated  in  the 
judgment  delivered  by  me  on  the  18th  November,  1878, 
on  a  motion  to  dissolve  the  injunction  (1),  and  in  another 
on  the  final  hearing  after  the  trial  at  law  given  on  the  2Dd 
June  last  (2).  It  appears  that  after  the  injunction  was 
made  perpetual  they  continued  to  work  a  lathe  and  borer 
from  the  17th  June  to  the  17th  July,  which  caused  the 
plaintiff  no  inconvenience,  and  of  which  he  does  not 
complaiu. 

On  the  13th  September,  the  defendants  removed  their 
planing  machine,  jig  saw,  and  all  other  machinery   to  an 

ri)    a  Has.  &  War.  (2)    2  Has.  &  War. 
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old  house,  about  20  feet  from  the  new  factory,  leaving  the 
steam  engine  where  it  always  has  been  in  the  new  factory. 
A  shaft  about  35  feet  long  running  through  an  under- 
ground tunnel  connects  the  machinery  in  the  old  house 
with  the  steam  power  in  the  now  factory,  and  they  have, 
in  this  manner,  continued  to  use  their  factory  up  to  the 
time  of  making  this  motion,  causing,  as  the  complainant 
alleges,  noises,  tremor  and  vibration  in  the  plaintiff's  house 
similar  to  those  they  were  enjoined  not  to  cause. 

The  complainant  rests  his  motion  on  several  affidavits. 
The  first  I  notice  is  that  of  William  E.  Dawson,  Mayor  of 
the  City  of  Charlottetown.  He  deposes  that  at  the 
plaintiff's  request  he  went  to  the  house  about  three  o'clock, 
p.  m.,  on  the  5th  October  last,  and  remained  there  some 
time.  That  the  defendants'  factory  was  in  full  operation, 
and  that  the  noise  and  vibration  caused  thereby  was  very 
sensibly  felt  and  heard  in  the  house.  That  he  went  into 
the  drawing  room,  and  breakfast  room,  situate  on  the  first 
floor,  and  next  the  defendants'  factory,  and  also  in  the 
rooms  up  stairs,  on  the  same  side  of  the  house.  That  in 
the  breakfast  room  the  noise  from  the  factory  was  very 
disagreeable,  and  accompanied  by  a  thumping  sound  and 
a  vibratory  motion.  That  in  placing  his  head  on  a  couch 
in  the  room  he  experienced  the  vibratory  motion,  and 
heard  such  a  thumping  sound  as  would  materially  affect 
the  comfort  and  enjoyment  of  the  room,  and  was  such  that 
he  would  not  like  to  occupy  the  room.  That  in  the 
bedroom  up  stairs  the  buzzing  and  thumping  sounds  were 
very  disagreeable,  and  that  the  use  of  the  room  as  a 
bedroom  would  be  destroyed  while  they  continued.  That 
the  jarring  and  noise  was  not  so  bad  in  the  drawing  room, 
and  he  concluded  by  saying  that  he  would  not  like  to 
occupy  the  house  on  account  of  the  noise  and  vibratory 
motion. 

Dr.  Richard  Johnson  states  that  on  the  4th  October  he 
went  to  the  complainant's  house  on  business,  and  that 
while  there  the  complainant  called  his  attention  to  certain 

46 
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sounds  which  were  perceivable  in  the  room.  That  he 
went  into  the  breakfast  room,  and  into  the  bed  room  up 
stairs,  and  into  the  complainant's  office,  that  he  could 
hear  a  muffled  buzzing  sound.  A  person  could  not  sit 
quietly  or  carry  on  conversation  without  beiug  sensible  of 
the  noise.  The  noise  would  be,  in  his  opinion,  destructive 
of  the  comfort  of  the  dwelling  house.  He  makes  this 
statement :  «'If  I  were  in  a  closed  apartment  or  stateroom 
in  a  good  large  steamer  in  motion,  I  would  hear  similar 
noises."  He  swears  that  he  heard  distinctly  that  the  noise 
proceeded  from  the  defendants'  factory;  the  noise  was 
more  distinctly  heard  in  the  room  he  first  entered,  and  in 
the  bedroom  above  it.  That  on  the  fifth  of  October  he 
was  requested  by  complainant  to  go  again  to  the  house ; 
on  this  day  he  went  into  all  the  rooms  on  the  ground  and 
second  floor.  On  that  day  the  noises  were  far  louder,  and 
he  could  distinctly  feel  the  vibratory  motion  from  the 
working  of  the  machinery  on  the  defendants*  premises. 
That  he  put  his  head  on  a  pillow  in  the  bedroom  in  the 
northeast  corner  of  the  house,  on  the  second  floor,  and 
the  noise  and  vibration  were  very  distinct.  That  on  that 
occasion  he  went  into  the  room  furthest  from  the  factory, 
and  could  distinctly  hear  the  noise  and  feel  the  vibration 
there.  He  said  he  would  not  like  to  occupy  the  house  on 
account  of  these  noises. 

John  McEachern  visited  the  complainant's  house  on  the 
2nd  October,  and  Nelson  Rattenbury  visited  it  on  the  5th« 
John  McEachern,  Nelson  Rattenbury  and  Francis  Chandler 
testify  most  positively  to  the  same  effect.  John  M. 
Geldert,  a  barrister-at-Iaw,  in  Nova  Scotia,  states  himself 
to  have  lived  in  complainant's  house  from  the  11th  to  the 
17th  August.  That  he  occupied  a  bedroom  up  stairs,  next 
the  factory.  That  while  lying  in  bed  he  found  the  noise 
caused  by  the  operation  of  the  factory  unpleasant »  and 
^hat  the  noise  and  vibration  would,  in  his  opinion, 
materially  diminish  the  enjoyment  of  the  bedroom,  and 
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that  be  has  distinotly  heard  the  Doise  when  reading  in  a 
room  on  the  opposite  side  of  the  house. 

Sarah  Livingstone  entered  the  service  of  the  complainant 
as  cook  on  the  12th  June  last ;  states  that  about  a  month 
after  she  was  disturbed  by  a  noise  and  thumping  of  a  very 
unpleasant  nature  in  the  house  caused  by  the  defendants' 
steam  factory ;  and  that  this  noise  and  disturbance,  with 
short  intervals,  continued  ever  since  up  to  the  9th 
October.  That  the  noise  is  sometimes  greater  than  at 
others,  and  is  most  disturbing  in  the  attic  bedroom  where 
she  slept,  and  in  the  kitchen  where  she  works.  She 
describes  the  noise  as  such  as  she  has  heard  in  crossing 
from  Summerside  to  Point  Du  Chene  in  the  steamer.  She 
further  states  that  in  consequence  of  the  noise  she  gave 
notice  to  leave  her  service. 

The  complainant  in  his  affidavit  states  in  substance  that 
for  a  time  after  the  injunction  was  granted  the  defendants' 
fiictory  was  so  used  as  not  to  annoy  him,  but  from  the  17th 
July  last,  up  to  and  just  before  this  motion,  his  house  has 
been  continually  rendered  more  or  less  uncomfortable  by 
noise  and  tremor  proceeding  from  the  factory,  and  that 
the  alterations  made  by  the  defendants  in  their  factoiy 
have  not  lessened  the  physical  discomfort  which  the 
working  of  the  factory  formerly  caused  them  to  experience. 

On  the  part  of  the  defendants,  affidavits  of  numerous 
persons  are  produced,  who  state  that  on  the  22nd 
November  they  went  to  the  factory  and  had  full  power 
put  on  and  all  the  machinery  put  to  work  to  ascertain 
what  noise  and  vibration  would  be  causedyby  its  operation. 
That  they  examined  the  new  factory,  the  space  between  it 
and  the  defendants'  house,  and  also  the  cellar  of  the 
factory  where  the  steam  engine  is  placed,  and  they  all 
declare  it  is  their  opinion  that  there  was  no  noise  or 
vibration  which  could  be  heard  in  the  complainant*s  house. 

The  affidavit  of  Alex.  Stronach,  Mechanical  Engineer 
of  the  P.  E.  Island  Railway,  states  that  on  the  27th  of 
November,  he  with  others  named  went   to   examine  the 
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factory  and  its  machinery  when  in  operation,  and  he  states 
that  the  noise  he  felt  in  the  new  factory  was  very  slight. 
In  paragraph  15  he  says,  **I  have  read  a  copy  of  the 
affidavit  of  W.  £•  Dawson,  made  in  the  cause,  in 
paragraph  5,  wherein  he  says  that  he  heard  in  the  dwelliDg 
house  of  the  complainant  a  disagreeable  noise  accompanied 
by  a  thumping  sound  from  the  factory.  In  reference  to 
this  statement  I  have  only  to  say  that  from  my  knowledge 
of  machinery  and  sound  created  thereby  and  the  work  I 
saw  done  in  the  said  factory,  I  do  n<it  believe  that  sounds 
such  as  described  can  be  pro<luced  by  machinery  so  as  to 
be  heard  in  the  said  dwelling  houHc/'  In  paragraph  18 
Mr.  Stronach  attempts  to  account  for  the  noises  heard  by 
Mayor  Dawson  and  others  as  follows  :  **The  complainant's 
house  is  I  believe  heated  by  a  boiler  and  pipes  passing 
through  his  house,  and  this  machinery  unless  running  well 
and  smoothly  might  produce  noise  in  the  said  house,  and 
if  the  said  dwelling  house  is  heated  by  steam,  as  I  am 
advised  it  is,  the  machinery  if  networking  properly  would 
make  a  great  and  deafening  noise  in  the  said  dwelling 
house  and  would  also  produce  vibration. 

Mr.  William  Welsh  is  the  next  deponent  for  the 
defendants ;  he  says  he  was  there  on  the  27th  November, 
and  that  while  W.  E.  Dawson  and  others  were  in  the 
factory  he  went  into  complainant's  house,  that  his 
daughter  showed  him  into  a  room  on  the  left  hand  side 
being  the  corner  room  next  the  factory,  that  he  informed 
Miss  Alloy  that  he  came  there  to  listen  to  any  noise  made 
by  the  machinery  or  factory ;  she  said  her  father  was  from 
home  and  she  would  like  to  see  her  brother  before 
allowing  any  one  into  the  house  to  listen  to  the  noise. 
He  further  says  that  with  the  machinery  going  as  it  was 
in  full  operation  while  he  was  in  the  dwelling  house,  any 
noise  proceeding  from  the  factory  would  not  render  the 
house  uncomfortable  nor  be  felt  nor  heard  in  it.  He  felt 
no  vibration  or  thumping  that  could  come  from  the  factory. 
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Sacb  is  about  the  substance  of  the  evidence  on 
both  sides. 

Now  I  must  observe  that  the  evidence  on  the  part  of  the 
complainant  does  not  rest  on  reasoning  from  observations 
made  on  the  premises  of  the  defendants  as  to  the  effect 
which  might  or  would  be  produced  bj  the  working  of  the 
factory  on  the  complainant's  house,  or  on  speculations  on 
the  way  on  which  sound  or  vibration  may  be  transmitted, 
but  on  the  contrary  it  rests  on  testimony  of  the  most 
positive  and  conclusive  character.  The  Mayor  Mr. 
Dawson  and  Dr.  Johnson,  are  both  well  known  as  men  of 
the  highest  respectability  whose  testimony  would  receive 
implicit  credence  from  their  fellow  citizens,  and  both  are 
as  capable  of  hearing  accurately  and  correctly  observing 
the  effect  produced  in  complainant's  house  from  the 
working  of  defendants  machinery  as  any  men  can  be. 
Now  they  in  the  most  positive  language  swear  that  they 
heard  the  noise  and  felt  the  vibrations,  and  the  statements 
of  these  gentlemen  are  supported  by  the  equally  positive 
affidavits  of  the  other  deponents  to  whom  I  have  alluded. 
Can  I  believe  that  these  deponents  have  all  combined 
together  to  make  statements  which  they  knew  to  be 
untrue.  It  is  urged  on  me  by  counsel  that  these  persons 
went  there  expecting  to  hear  these  sounds  and  therefore 
they  may  have  imagined  that  they  heard  noises  and  felt 
vibrations  which  had  no  reality.  Looking  at  the  character 
of  the  witnesses  whose  testimony  it  was  necessary  to 
impugn,  it  was  probably  as  good  an  answer  as  could  be 
given  for  such  a  contention,  but  if  a  Judge  under  the 
circumstances  could  adopt  this  view,  I  do  not  know  what 
evidence  he  would  ever  consider  conclusive. 

Mr.  Stronach  suggests  that  there  may  have  been  noises 
proceeding  from  the  plaintiff's  heating  apparatus,  but  I  do 
not  think  that  either  Mr.  Dawson  or  Dr.  Johnson,  from 
what  I  know  of  them,  are  persons  to  be  so  easily  deceivedt 
besides  from  the  affidavit  of  the  complainant  in  reply  to 
that  of  Mr.  Stronach,  it  appears  that  no  fire  was  lighted  in 
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the  furnace  from  last  spring  till  the  first  week  in 
November.  There  could  therefore  be  no  noise  or 
vibration  caused  by  the  heating  apparatus  on  any  of  the 
days  of  September  or  October,  when  the  deponents  swear 
they  observed  them.  Besides  Mr.  Geldert,  who  resided 
in  the  house,  swears  that  he  heard  the  noises  and  felt  the 
vibrations  in  August,  when  it  is  highly  improbable  any 
one  would  have  a  fire  in  a  furnace  only  used  to  warm 
the  house. 

The  conclusion  I  come  to  on  the  whole  avidence  is,  that 
the  defendants  have  on  various  occasions  been  guilty  of  a 
breach  of  the  injunction  by  so  working  their  factor;  as  to 
cause  noise  and  vibrations  to  be  felt  in  complainant's  house 
But  then  Mr.  Morson  argues  that  the  evidence  shows  such 
a  conflict  of  opinion  that  I  ought  to  direct  an  issue  or 
appoint  some  person  to  go  into  the  complainant's  house, 
when  the  factory  is  in  operation  and  observe  its  effect. 
This  court  has  no  doubt  power  to  order  an  issue  U) 
ascertain  any  fact  on  which  it  desires  information,  or  it 
can  select  such  persons  as  it  thinks  fit  to  view  the 
premises,  but  I  don't  think  that  any  such  conflict  of  evidence 
exists  here  as  renders  it  necessary  to  do  so.  Again  the  real 
nature  of  this  application  is,  that  the  defendants  say  that 
they  do  not  believe  the  complainant's  witnesses  and 
therefore  they  should  be  allowed  to  take  other  witnesses 
into  his  house  to  ascertain  if  his  witnesses  speak  the  truth. 
Now  considering  (as  the  trial  and  verdict  of  the  jury 
proves)  that  the  defendants  have  for  a  long  time  subjected 
the  complainant  to  very  great  annoyance  by  the  working 
of  the  factory,  it  would  seem  hard  to  subject  him  to  the 
further  annoyance  of  having  the  privacy  of  his  house 
disturbed  by  a  number  of  persons  entering  it,  because  the 
parties  who  have  inflicted  the  injury  say  they  disbelieve 
his  witnesses.     See  Batley  v.  Kynoch  (!)• 

Besides  I  cannot  forget  that  on  the  motion  to  dissolve 
the  injunction  the  same  kind  of  argument  was  pressed 
(1)    L.  R.  19  Eq.  90. 
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upon  me.  I  was  told  by  counsel  that  if  they  could  have 
a  jury  and  cross-examine  the  person  then  deposing  for  the 
complainant  the  case  would  assume  a  very  different  com- 
plexion. I  complied  with  their  request  and  ordered  an 
issue.  Before  the  trial  they  made  a  similar  application  to 
be  allowed  to  enter  complainant's  house  so  as  to  ascertain 
if  it  was  injuriously  affected  by  the  working  of  the  factory. 
.1  granted  them  permission  but  they  did  not  avail  them- 
selves of  it.  It  was  said  by  counsel  the  other  day  on  the 
argument  that  they  had  made  some  stuffing  of  the  walls 
after  the  bill  was  fyled  and  therefore  could  not  avail 
themselves  of  the  permission,  but  it  seems  to  me  that  it 
would  have  been  very  easy  to  restore  it  to  its  former 
condition  by  removing  the  stuffing,  if  they  had  been 
very  desirous  in  carrying  out  the  investigation.  They 
went  to  trial  before  a  special  jury,  cross-examined  all  the 
witnesses,  and  the  result  was  that  the  evidence 
strengthened  rather  than  weakened  the  complainant's 
case,  and  the  verdict  was  against  them. 

In  the  Attorney  Oeneral  v.  Golney  Hatch  Lunatic 
Assylum,  (1),  in  a  case  where  the  plaintiff's  evidence 
proved  the  existence  of  a  nuisance,  V.  C.  Malins  instead 
of  granting  the  injunction  referred  the  case  to  Capt. 
Galton  an  eminent  engineer  to  make  a  report,  against 
that  order  the  plaintiffs  appealed.  The  principle  con- 
tained in  the  remarks  of  Lord  Hatherley  are  very 
applicable  to  this  case.  He  says,  «<I  now  compare  the 
course  taken  by  the  Attorney  General  Heath,  with  that 
which  is  taken  by  the  Vice  Chancellor  in  this  instance, 
considering  that  it  is  unusual  to  interfere  with  anything  a 
judge  may  think  it  requisite  to  do  in  order  to  procure 
the  proper  and  adequate  information  on  which  he  may 
ultimately  act,  he  has  directed  this  sort  of  intermediate 
inquiry  to  be  made.  I  apprehend  however,  that  the  view 
taken  is  not  the  proper  view  to  be  taken  in  a  case  like 
this,  because  on  the  evidence  taken  before  the  court  there 
(1)    L.  R.  4  Chancy  146. 
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was  not  a  shadow  of  a  doubt  that  a  nuisance  had  been 
established  and  therefore  there  was  nothing  more  to  be 
learnt  on  the  subject  nor  was  the  inquiry  necessary  to 
guide  the  court  in  framing  its  decision.  It  may  be  very 
valuable  to  the  defendants  as  informing  them  what  is  the 
best  mode  in  getting  out  of  the  difficulty,  an  inquiry  with 
which  the  court  has  nothing  to  do.  However,  my 
attention  has  been  called  to  Heath  v,  WaJlingford  in 
which  I  did  take  the  contrary  course,  and  also  in  the 
subsequent  case  in  reference  to  lights,  where  I  made  an 
order  very  much  like  it  in  principle,  but  Lord  Chancellor 
Cranford  thought  that  was  not  the  proper  mode  of  dealing 
with  the  subject,  and  that  the  proper  course  was  to  restran 
the  defendants  from  committing  the  injury  which  it  had 
been  proved  they  had  intended  to  commit,  and  that  the 
defendants  must  be  left  to  relieve  themselves  as  they  best 
could.  The  onus  thrown  upon  the  defendants  who  have 
to  comply  with  the  terms  of  the  injunction  is  a  necessary 
consequence  of  their  illegal  act,  and  they  must  be  prepared 
to  satisfy  the  court  that  they  have  complied  with  the  terms 
of  the  injunction.  In  Heath  v.  Wallingford^  I  declared 
that  a  nuisance  had  been  occasioned,  and  then  I  sent  a 
reference  to  Chambers  to  know  in  which  mode  the 
sewerage  could  be  carried  off  so  as  to  prevent  the 
nuisance,  and  I  gave  the  parties  the  liberty  to  apply.  I 
am  satisfied  that  in  principle  I  was  wrong,  but  I  am  more 
satisfied  that  in  practice  I  was  wrong,  because  in  practice 
it  worked  very  ill ;  there  were  repeated  steps  taken  in 
Chambers,  great  expense  occasioned,  and  the  parties  were 
driven  to  compromise  in  a  great  measure  by  the  terms  in 
which  I  originally   framed  the  order." 

If  I  gave  way  to  such  an  application  in  this  case  similar 
inccmveniences  would  probably  follow.  The  defendants 
might  go  on  making  alterations  which  they  conceive  would 
remedy  the  evil,  and  when  the  plaintiff  proved  it  did  not, 
they  on  the  same  principle  would  be  entitled  to  go  into 
the  house  with   their   intended   witnesses  to   see  if  the 
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statements  of  his  witnesses  were  true,  and  ^hus  not  only 
would  the  privacy  of  his  house  be  destroyed,  but  the  great 
expense  incurred  by  him  in  repeated  applications  to  the 
court  probably  lost,  as  it  appears  from  the  affidavits  that 
not  only  are  the  costs  of  the  suit  which  have  been  taxed 
against  the  defendants  at  $595  unpaid,  but  that  the 
defendants'  property  has  been  for  some  time  incumbered 
to  the  extent  of  $2,938,  and  that  in  addition  thereto  the 
defendants  on  the  day  of  the  argument  on  final  hearing 
gave  a  mortgage  to  their  solicitors  for  $1500  more. 

The  defendants  in  the  first  instance  placed  the  factory 
close  to  the  complainant's  house,  though  expressly  warned 
by  him  of  the  injurious  efifect  its  working  would  have  on 
his  house.  His  predictions  have  been  verified  by  the 
results.  After  a  long  and  expensive  litigation  he  has 
obtained  an  injunction  which  the  defendants  have  broken. 
He  has  a  right  to  demand  that  the  power  of  this  court 
should  be  exercised  to  protect  him,  and  in  my  opinion, 
having  regard  to  the  law  laid  down  in  many  decided  cases, 
I  will  be  guilty  of  a  dereliction  of  my  judicial  duty  if  I 
decline  to  do  so. 

It  was  urged  that  the  witnesses  deposing  for  the 
complainant  are  persons  selected  by  himself,  but  if  the 
comfort  of  a  man's  house  is  destroyed  by  a  nuisance  of  this 
description,  how  is  he  to  arm  himself  with  the  evidence 
necessary  to  obtain  the  redress  but  by  calling  in  persons 
who  from  observation  can  testify  to  the  existence  of  the 
nuisance  he  complained  of?  If  you  found  him  relying  on 
witnesses  of  doubtful  integrity,  or  on  persons  under  his 
own  influence,  then  there  would  be  force  in  the  observa- 
tion. But  when  I  find  him  selecting  men  of  the  highest 
respectability,  who  I  myself  if  selecting  would  very 
likely  have  appointed  to  perform  such  a  duty,  and  over 
whom  he  can  have  no  influence,  I  see  no  ground  for 
the  argument. 

I  observe  in   the   16th   paragraph   of   Mr.    Stronach's 
47 
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affidavit,  just'  before  he  suggests  that  the  noise  and 
vibrations  might  come  from  the  heating  apparatus,  he 
says :  «*I  would  very  much  desire  to  have  an  opportunity 
of  investigating  the  source  of  such  noises  as  are  described 
in  the  affidavit  of  William  E,  Dawson,  George  Alley,  Dr. 
Johnson,  and  complainant  and  others,  as  heard  in  the 
dwelling  house."  Now  though  I  would  place  entire 
reliance  on  Mr.  Stronach's  testimony  relating  to  the 
working  of  engines  and  machinery  on  the  question  of 
noise  and  vibration,  I  would  place  greater  reliance  on  the 
observation  of  Mr.  Dawson  and  Dr.  Johnson,  than  on  his. 
Not  that  I  would  have  the  slightest  doubt  of  Mr.  Stronach'8 
integrity,  but  because  it  is  well  known  that  persons 
constantly  engaged  among  the  racket  of  machinery 
becomes  so  accustomed  to  it  that  a  noise  or  vibration  that 
would  be  very  annoying  to  an  ordinary  person,  would 
scarcely  be  perceived,  or  if  perceived  would  not  at  nil 
annoy  them. 

I  do  ncit  suppose  that  the  noise  or  vibration  in  the 
complainant's  house  is  such  that  any  perRon  going  in  for  a 
short  time  would  be  sensible  of  its  existence,  but  a  noise 
that  is  only  heard  when  all  is  still,  or  vibration  which  may 
only  be  felt  when  you  are  in  bed,  or  restinar  on  a  couch,  or 
on  something  connected  with  the  wall,  the  law  prohibits 
you  inflicting  on  your  neighbor  to  his  discomfort  as  much 
as  a  louder  noise  or  stronger  vibration,  which  every  one 
entering  the  house  may  perceive. 

Mr.  Morson  urges  that  the  defendants  did  not  intend  to 
set  this  order  of  the  court  at  defiance,  and  that,  therefore, 
this  court  in  the  first  instance  should  only  make  them  pay 
the  costs  of  the  motion.  I  am  ready  to  believe  that  they 
did  not  intend  to  commit  a  contempt  of  court,  but  I  cannot 
conceal  from  myself  that  they  have  willfully  disobeyed 
the  order.  If  a  pilot,  confident  in  his  skill,  instead  of 
giving  a  wide  berth,  steers  his  vessel  close  to  a  dangerous 
reef  and  meets  disaster,  he  must  blame  his  own  temerity 
for  his  misfortune. 
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Now  that  is  the  case  of  the  defendants.  If  they  had 
shown  that  they  had  made  alterations  likely  to  prevent  the 
nuisance  and  applied  to  the  court  for  leave  to  start  the 
machinery,  they  might  have  ascertained  whether  the 
alterations  would  enable  them  to  run  it  without  running  a 
risk  of  committing  a  breach  of  the  injunction,  but  if  they 
choose  to  tread  close  to  the  forbidden  line,  they  risk  the 
danger  of  slipping  over  it,  for  it  is  necessary  for  all 
persons  to  know  that  this  court  permits  no  trifling  with  a 
restraining  order  but  that  it  must  be  implicitly  obeyed, 
and  that  if  with  such  an  order  as  this  hanging  over  them, 
without  leave  of  the  court  first  obtained,  they  venture  on 
experiments  which  prove  unsuccessful,  they  must  bear  the 
consequence  of  their  own  indiscretion. 

The  argument  that  the  complainant  did  not  give  the 
defendants  notice  that  the  running  of  the  factory  in  its 
altered  state  still  annoyed  him,  if  founded  on  fact,  which 
it  is  not,  would  be  entitled  -to  no  weight,  because  it  was 
their  duty  to  take  care  that  they  did  not  break  the 
injunction,  not  his  to  warn  them  that  they  were  doing  so, 
besides  the  argument  impliedly  admits  a  breach,  otherwise 
there  would  be  nothing  to  give  notice  of. 

The  order  that  the  defendants  stand  committed  must  be 
made,  but  I  am  very  unwilling  that  the  w^arrant  should  be 
executed  against  them  if  it  can  be  avoided.  Therefore, 
upon  the  defendants  paying  the  cost  of  this  motion  to  the 
complainant  I  will  suspend  the  warrant  for  their  com- 
mitment until  the  further  order  of  this  court.  But  I  am 
bound  to  protect  the  complainant  against  the  repetition  of 
such  an  annoyance  as  well  as  against  the  expenses 
consequent  on  the  repetition  of  motions  of  this  description, 
and  it  must  therefore  be  distinctly  understood  that  on  the 
complainant  satisfying  me  that  the  prohibitary  annoyance 
has  been  repeated,  I  will  on  a  mere  ex  parte  motion  with- 
draw the  suspension  and  allow  the  warrant  for  their 
commitment  to  be  enforced. 
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ORDER. 

Ordered  that  the  defendants  stand  committed  to  the 
Jail  in  Charlottetown,  but  that  on  the  defendants  paying  to 
the  complainant  the  costs  of  this  motion,  to  be  taxed 
within  six  days  after  the  same  shall  be  taxed,  the  warrant 
for  their  commitment  shall  be  suspended  until  the  further 
order  of  this  court. 
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Owen  Connolly  v.  Donald  MgLeod. 

^ctmerU — Estoppel — Admission  of  evidence. 

Defendant  whose  lands  have  been  sold  under  Statute  Executiou, 
issued  upon  a  Judgment  entered  up  ou  a  Warrant  of  Attorney  signed 
by  himself,  is  estopped  as  agahist  a  purchaser  at  Sheriff  *s  Sale  from 
setting  up  title  in  a  third  party. 

Motion  to  set  aside  verdict  for  plaintiflf  in  ejectment. 

26th  November,  1880. 

Mr.  Morson  and  Mr.  Peters,  show  cause. 
Davies,  Q.  C.  contra. 

14th  January,  1881. 

Palmer  C.  J.  In  this  case  the  title  claimed  by  the 
plaintiff  is  based  on  a  Sheriff's  deed,  dated  21st  July, 
1876,  and  made  between  W.  R.  Watson,  Sheriff  of 
Queen's  County,  of  the  first  part,  and  Owen  Connolly  of 
the  other  part. 

In  proving  his  case  the  plaintiff  gave  evidence  of  the 
debtor's  title.  The  land  was  previously  owned  by  the 
debtor's  father,  who  acquired  it  by  purchase  some  fifty-nine 
years  ago,  and  died  intestate.  Evidence  was  given  of  the 
father's  title  as  well  as  of  several  conveyances  between 
the  defendant  and  his  brothers  and  sister  and  their  mother, 
by  which  the  premises  were  ultimately  conveyed  to  the 
defendant,  Donald  MacLeod,  and  upon  which  the  Sheriff 
levied  under  the  judgment  creditors  execution,  and  sold 
and  conveyed  it  by  the  deed  above  referred  to.  Several 
of  the  conveyances  were  proved  by  secondary  evidence, 
and  one  of  the  defendant's  said  brothers,  who  was  a  party 
grantor  to  one  of  these  conveyances,  which  was  a  mortgage, 
was  alleged  to  have  been  a  minor  when  he  executed  such 
mortgage. 

With  regard  to  the  first  ground  of  the  rule,  the  alleged 
improper  admission  of  evidence  as  relates  to  the  power  of 
attorney  from  Earl  Selkirk's  trustees  to  William  Johnston, 
it  appears  to  me  that  documents  of  this  description, 
although  literally  not  mentioned  in  the  12th  Section  of  85 
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and  36  Vic,  Cap.  9,  must  be  deemed  to  be  within  the 
scope  and  meaning  of  this  section.  The  LegiBlature 
while  providing  for  the  admission  of  secondary  evidence 
of  a  conveyance  of  land  could  never  have  intended  to 
exclude  secondary  evidence  of  the  power  by  which  that 
conveyance  was  executed  ;  it  seems  to  me  wholly  irrecon- 
cilable to  provide  for  the  one  and  exclude  the  other. 

Here  is  an  instrument  which  has  been  on  the  books  of 
registry  for  about  fifty  odd  years,  under  which  vast 
numbers  of  conveyances  must  have  been  executed,  and 
titles  to  land  held  at  this  day,  and  I  do  not  conceive  under 
these  circumstances,  it  would  be  any  inovation  upon  the 
rules  or  principles  of  evidence  to  presume  that  the 
registering  officer  of  the  day  had  adduced  to  him  the 
certificate  under  seal  of  some  corporation  or  notary  public 
sufficient  to  satisfy  him  that  John  Manderson,  the  alleged 
Lord  Provost  and  Chief  Magistrate,  by  whom  the  oath 
appears  to  have  been  administered,  was  really  and  truly 
the  person  filling  that  office  and  exercising  its  functions, 
and  that  an  entry  of  such  certificate  had  been  inadvertently 
overlooked  ;  nevertheless,  I  do  not  form  my  opinion  upon 
a  presumption  of  this  nature.  I  think  the  defendant, 
under  the  circumstances  of  this  case  which  I  have  yet  to 
refer  to,  has  precluded  himself  from  setting  up  an  objection 
of  this  nature. 

In  respect  of  the  deeds  of  Lease  and  Release  from  Lord 
Selkirk's  trustees  to  Murdock  MacLeod,  dated  21st  April, 
1821,  the  affidavit  produced  at  the  trial  appeared  to  have 
been  sufficient  for  the  copy  of  this  deed  being  admitted 
under  Section  12  of  36  and  36  Vic,  Cap  9.  It  was 
objected  that  this  section  is  not  retrospective  but  the  Act 
speaks  of  conveyances  generally,  and  contains  nothing 
that  I  can  perceive  to  bind  it  to  conveyances  to  bo 
executed  in  future ;  nor  can  I  amagine  any  sound  reason 
why  in  framing  the  act,  the  Legislature  would  exclude 
deeds  of  ancient  date,  a  class  so   much  more   likely  to 
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depend  upon  proof  by  secondary  evidence  than   modem 
deeds  to  be  executed  subsequent  to  the  passing  of  the  Act. 

With  respect  to  grounds  five  and  six  it  is  contended 
that  the  judges  order  made  at  Chambers  for  the  confirma- 
tion of  the  Sheriff's  Deed  in  pursuance  of  the  Act  33  Vic, 
Cap.  21,  is  illegal  or  ineffectual  because  it  was  not  entered 
in  the  Prothonotary's  minutes,  which  it  is  contended  is 
essential  to  its  validity  by  virtue  of  the  11th  section  of 
said  Act.  The  7th  section  of  this  Act  provides  that  upon 
the  production  of  affidavits  that  all  the  requirements  of  the 
statutes  of  this  Island  regulating  the  sales  of  lands  and 
premises  and  the  duties  of  the  Sheriff  under  such  statutes 
have  been  duly  performed  and  complied  with,  the 
Supreme  Court  shall  grant  a  rule  nisi  to  shew  cause  why 
the  sale  should  not  be  confirmed  absolutely ;  the  said  rule 
to  be  published  in  the  OazeUe  or  served  upon  such  parties 
as  the  said  court  shall  direct. 

By  section  eight  the  court  at  the  return  of  such  rule, 
if  no  causey  be  shewn  to  the  contrary,  may  make  the  same 
absolute  and  declare  such  sale  to  be  a  valid  and  good  sale. 

Section  eleven  proceeds  to  enact  that  when  any  order 
confirming  absolutely  the  sale  of  any  lands  sold  under 
execution  shall  have  been  made,  the  Sheriff  shall  therefore 
execute  a  deed  to  the  purchaser  of  the  lands  sold,  which 
deed  shall  vest  in  the  purchaser  his  heirs  or  assigns  a  good 
and  absolute  estate  in  fee  simple  or  of  such  other  quality 
as  belonged  to  the  debtor,  and  which  said  order  in  the 
words  of  this  section  signed  by  the  prothonotnry  and 
sealed  with  the  seal  of  the  court,  having  been  first  entered 
on  the  minutes  of  the  court,  shall  be  annexed  to  such  deed 
and  registered  in  the  Registry  Office  therewith  and  which 
said  deed  and  order  or  certified  copies  thereof,  when 
produced  in  any  court  within  this  Island,  shall  be 
conclusive  evidence  as  to  the  regularity  of  such  sale,  in  all 
respects,  and  no  evidence  shall  be  permitted  to  shew  the 
irregularity  of  any  proceedings  antecedent  to  such  sale,  or 
subsequent  thereto  or  in  anyway  connected  therewith. 
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Section  thirteen  of  the  Act  then  gives  to  a  judge  of  the 
Supremo  Court  at  Chambers  power  to  grant  any  rule  or 
make  any  order  in  as  full  and  ample  a  manner  as  the 
Supreme  Court  is  by  the  said  Act  empowered  to  do. 

Now  after  giving  this  order  in  evidence,  supposing  it  to 
be  a  valid  order,  under  the  Act  38  Vic,  Cap.  21,  does  it 
lie  in  the  mouth  of  the  defendant  to  say  that  there  was  no 
legal  sale  of  the  land  by  the  Sheriff,  by  reason  of  the 
alleged  defect  in  the  affidavit  of  the  Sheriff  which  should 
have  been  indorsed  on  the  Sheriff 's  Deed  or  by  reason  of 
the  alleged  irregularity  in  the  execution  of  the  judgment 
creditor  being  issued  in  blank  ?  I  am  of  opinion  it  does 
not.  I  think  on  one  ground  that  he  is  precluded  and  shut 
out  from  these  objections  by  the  confirmation  deed  order. 
It  has  been  argued  on  behalf  of  the  defendant  that  this 
order  is  ineffectual  because  it  was  not  entered  on  the 
minutes  of  the  court  pursuant  to  section  eleven  of  the  33 
Vic,  Cap.  21.  When  the  order  is  made  by  the  Supreme 
Court  this  section  undoubtedly  says  that  the  order  shall  be 
entered  on  the  minutes  of  the  court,  but  when  made  by  a 
judge  at  Chambers  under  section  thirteen,  no  such  entry 
is  required  or  alluded  to. 

The  prothonotary  being  also  clerk  of  the  court,  the  Act 
directs  him  to  enter  it  on  his  minutes ;  but  as  this  officer 
does  not  attend  the  judges  when  presiding  at  Chaml)ers, 
the  duty  cannot  be  supposed  to  be  that  of  the  judge,  and 
the  Act  has  not  imposed  it  on  the  prothonotary,  and  even 
taking  the  construction  of  the  Act  to  be  the  other  way,  I 
think  the  performance  of  such  duty  is  not  essential  to  the 
validity  of  the  order,  that  it  is  directory  only,  and  not 
mandatory. 

Lord  Mansfield's  rule  is  doubtless  a  better  one :  that 
whether  the  statute  is  mandatory  or  not,  depended  upou 
whether  the  thing  directed  to  be  done  was  the  essence  of 
the  thing  required.  Hex  v.  Locksdale  (1).  This  is 
doubtless  the  general  New  York  rule  as  to  the  duties  of 
(1)    1  Bur.  447. 
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public  officers.  A  statute  directing  the  mode  of 
proceeding  is  directory  and  not  to  be  regarded  as  essential 
to  the  validity  of  the  proceedings  themselves,  unless  it  be 
so  declared  in  the  statute,  People  v.  Cook  (1).  The  true 
distinction  is  this,  where  the  provision  of  the  statute  is  the 
essence  of  the  thing  required  to  be  done  and  by  which 
jurisdiction  to  do  it  is  obtained,  it  is  mandatory  otherwise 
when  it  relates  to  form  and  manner,  and  where  an  act  is 
incident,  or  after  jurisdiction  has  been  obtained  it  is  direc- 
tory.    Marshall  v.  Langioorthy  (2).     Strike  v.  Kelly{^). 

An  Act  of  Parliament  authorised  contracts  to  be  entered 
into  by  certain  companies  and  by  a  proviso  it  was  enacted 
that  no  such  contracts  was  to  be  made  for  a  longer  term 
than  three  years,  and  before  any  such  contract  should  be 
entered  into  ten  days  public  notice  should  be  given,  and 
all  such  contracts  should  specify  the  several  works  to  be 
done  and  the  prices  to  be  paid  for  the  same,  and  the  time 
or  times  when  the  works  were  to  be  completed  together 
with  the  penalties  to  be  incurred  for  non-completion. 
Colev.  OreenX^)* 

Considering  the  confirmation  deed  order  then,  as  being 
regularly  obtained  and  valid  in  itself,  it  must  be  asked 
what  is  its  eflTect.  The  Act  is  very  explicit  on  this  head. 
The  order  is  preceded  by  a  rule  nisi,  which  rule  the  Act 
requires  to  be  served  on  all  parties  interested  in  the  land 
or  estate  sold,  or  published  in  the  Royal  Gazette  as  often 
as  the  court  or  judge  shall  direct,  and  the  court  or  judge^s 
direction  being  complied  with  the  parties  interested  in  the 
land  and  so  notified  are  forever  after  precluded  from  any 
objection  or  irregularity,  which  might  have  been,  but  was 
omitted  to  be  shown  as  cause  against  making  the 
order  absolute.  **A11  the  requirements  of  the  statutes  of 
this  Island  regulating  the  sales  of  land  and  premises  and  the 
duties  of  the  Sheriff  under  such  statutes,"  are  then  deemed 
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N.  R.  682. 

48 


378  THE   PRINCE   EDWARD   ISLAND   REPORTS. 

conclusively  to  have  been  duly  performed  and  complied 
with.  The  door  is  finally  closed  against  proceedings  to 
challenge  or  question  therein,  however  morally  certain 
some  such  objection  or  irregularity  might  be  made  to 
appear  in  the  absence  of  fraud,  the  estate  is  bound,  there 
is  no  salvation  for  it,  the  Sheriff  or  other  officers  of  the 
law  may  be  responsible  for  the  neglect  but  the  estate  is 
now  the  purchasers.  The  law  has  adjudicated  upon  it, 
the  order  absolute  proclaims  res  adjudicater  and  is  final, 
and  indeed  if  it  were  not  so  the  confirmatory  proceedings 
would  be  useless  and  might  prove  a  mere  snare  to  induce 
a  purchaser  to  lay  out  any  amount  of  money  on  an  estate* 
the  title  to  which  might  be  upset  by  some  trifling 
informality  of  the  Sheriff  or  his  officers.  Symons  v.  Uses 
(1 ),  shewR  the  effect  of  a  judge's  order  made  on  a  subject 
within  his  jurisdiction. 

As  I  have  alread}'  noticed  the  plaintiff  in  proving  his 
case  went  into  evidence  of  the  defendant's  title,  this  of 
course  was  open  for  him  to  do  where  he  conceives  special 
reasons  exist  for  doing  so,  and  the  defendant  has  availed 
himself  of  the  opportunity  of  raising  objections  to  several 
of  the  facts  constituting  plaintiff's  evidence,  in  this  respect 
and  to  the  ruling  of  the  judge  on  these  points  to  the  most 
of  which  I  have  already  spoken,  one  in  particular  is  that 
part  of  the  premises  in  question  were  conveyed  to  the 
defendant,  the  debtor  by  a  person  alleged  to  be  at  the 
time  an  infant  and  the  defendant's  counsel  urged  that 
judgment  having  been  given  for  the  whole  property  the 
infant's  proportion  could  not  be  legally  seized  and 
conveyed  by  the  Sheriff. 

Upon  this  point  the  law  of  estoppel  interposes  and 
prevents  the  defendant,  he  himself  being  in  possession  of 
the  estate,  from  setting  up  title  in  another  and  from 
denying  now  that  which  he  represented  to  be  his  property 
when  he  br»rrowed  the  money,  for  which  he  gave  the 
judgment  under  which  the  property  was  sold  by  the 
(1)    lEx.  D.416. 
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Sheriff.  On  this  point  I  have  conferred  fully  with  my 
brother  judge,  Mr.  Justice  Peters,  and  I  cannot  but 
concur  in  the  decision  to  which  he  has  come  on  these 
points.     The  rule  must  therefore  be  discharged  with  costs. 

Peters,  J.  This  was  an  action  of  ejectment  the 
plaintiff  claimed  under  a  Sheriff's  Deed,  founded  on  an 
execution  issued  on  a  judgment  on  a  warrant  of  attorney 
against  the  defendant  and  Malcolm  McLeod  his  brother  at 
the  suit  of  Daniel  Hodgson.  The  plaintiff  did  not  rely 
solely  on  the  estoppel  which  prevents  the  defendant  in  a 
judgment  from  disputing  his  title  to  the  land,  but  went 
into  evidence  of  the  defendant's  title  to  the  land,  and  as 
several  questions  were  raised  on  that  title  it  will  be 
convenient  in  the  first  place  to  state  it  and  the  objections 
thereto. 

It  appeared  that  in  1821,  James  Montgomery,  John 
Halket  and  A.  Colville,  Trustees  of  the  Earl  of  Selkirk, 
conveyed  400  acres  of  land  to  Murdock  McLeod,  the 
defendant's  father,  who  entered  under  the  deed  and 
remained  in  undisturbed  possession  until  his  death  in 
1840,  when  he  died  intestate  leaving  a  widow,  four  sons, 
viz. :  Donald,  the  defendant,  Malcolm,  Alexander  and 
Samuel,  and  a  daughter  Mary.  On  the  23rd  of  July, 
1857,  Samuel  and  Alexander  mortgaged  their  undivided 
shares  to  Malcolm  for  £100.0.0.  In  1866,  Donald  the 
defendant,  Mary  the  widow  and  Mary  the  daughter  made 
a  division  of  the  property  between  them,  Mary  got  No.  3, 
which  is  marked  yellow  on  the  plan,  and  is  not  in  dispute. 
Donald,  the  defendant,  got  the  plot  marked  No.  2,  on  the 
plan  on  the  west  side  containing  104  acres,  part  of  locus  in 
quo^  Malcolm  got  plot  No.  1,  containing  204  acres,  colored 
green  on  the  plan,  also  part  of  land  in  dispute.  On  the  4th 
June,  1872,  Donald,  the  defendant,  conveyed  his  104 
acres  to  Malcolm,  who  thus  became  owner  of  the  whole 
308  acres,  and  on  the  5th  of  June,  1872,  Malcolm  and 
Donald,  the  defendant,  gave  a  joint  judgment  to   Daniel 


380  THE   PRINCE   EDWARD   ISLAND   REPORTS. 

Hodgson,  and  at  the  same  time  and  as  part  of  the  security 
the  mortgage  from  Alexander  to  Samuel  was  assigned  to 
Mr.   Hodgson,    the   whole   308   acres   were    sold   under 
Hodgson's  judgment  to  the  plaintiff,  who  got  the  Sheriff's 
Deed,  dated   21st  July,  1876,  when    the  deed   of  25th 
April,  1821,  from  the  Trustees  of  Selkirk  to  old  Murdock 
McLfCod  was  put  in,  it  appeared  to  be  executed  by  Wm. 
Johnson,    as   the   Attorney   of  the   grantors,  the    words 
are,  '-lawfully  authorized  as  hereinafter  mentioned,'*  and 
the  testation  clause  is  as  follows:     **Iu  witness   whereof 
the  said  Wm.  Johnsen  hath  hereunto  set  the  hands   and 
affixed   the   seals   of  the   said    Andrew    Colville,    John 
Halket  and  James  Montgomery,  by  virtue  of  a  power  of 
Attorney  for  that  purpose  duly  executed  and  registered, 
and  the  said  Murdock  McLeod  hath  hereunto  set  his  hand 
and  seal,"  Ac,  and  the  deed  is  signed  by  Murdock  McLeod. 
The  power  of  Attorney  was  also   put  in   and   several 
objections  made  to  its  admission  which  it  is  not  necessary 
to  notice,  as  it  is  quite  clear  the  recital  of  the  power   of 
Atttorney  in  the  deed  under  which  Murdock  the  grantee 
and   his   heirs   have   held    for    nearly    fifty-nine    years, 
estoped    Murdock    and    all    claiming    under    him    from 
denying  that  Johnson  had  a  valid  power  of  Attorney  from 
the  Trustees  of  Lord  Silkirk.     Greenleaf,  vol.  I,  page  30, 
says,  ^'In  regard  to  recitals  in  deeds  the  general  rule  is 
that  all  parties  to  a  deed  are  bound  by  the  recitals  therein, 
which  operate  as  an  estoppel  working  on  the  interest   in 
the  land,  if  it  be  a  deed  of  conveyance  and  binding  both 
parties  and  privies ;  privies  in  blood,  privies  in  estate  and 
privies  in  law ;  between  such  parties  and  privies,  the  deed 
or  other  matter  need  not  at  any  time  be  otherwise  proved, 
the  recital  of  it  in  the  subsequent  deed  being  conclusive. 
It  is  not  offered  as  secondary  but  as   primary   evidence 
which  cannot   be   avowed   against,   and   which   forms   a 
muniment  of  title  to  the  lands,"  and  in  same  vol.  page  I, 
Greenleaf  says,  "After  an  undisturbed  possession  for  30 
years  of  any  property  real  or  personal  it  is   too   late   to 
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question  the  authority  of  an  agent  who  has  undertaken  to 
convey  it." 

And  even  if  the  parties  were  not  actually  estopped 
from  questioning  Johnson's  authority  the  law  would 
presume  he  had  authority  after  the  long  undisturbed  and 
unquestioned  possession  of  the  grantee,  for  it  is  a  very 
ancient  maxim  '*that  antiquity  of  time  fortifieth  all  titles 
and  supposeth  the  best  beginning  the  law  can  give  them/' 
this  maxim  is  referred  to  by  Ch.  B.  Pollock  in  CHbson  v. 
Doeg  (1),  he  says,  ''It  is  a  maxim  of  the  law  of  England 
to  give  effect  to  every  thing  which  appears  to  have  been 
established  for  a  considerable  time  and  to  presume  that 
what  has  been  done  was  done  of  right  and  not  of  wrong." 

The  deed  from  the  Trustees  of  Lord  Silkirk  to 
Murdock  McLeod,  defendant's  father,  was  proved  by  a 
certified  copy  from  the  Registry  after  notice  to  produce 
an  affidavit  of  the  plaintiff  that  the  original  was  not  under 
his  control,  and  that  he  did  not  know  where  it  might  be 
found  was  put  in  as  provided  by  35  and  36  Vic,  Cap.  9, 
section  12.  It  was  objected  by  the  defendant's  counsel 
that  the  Act  is  not  retrospective.  But  I  think  there  can 
be  no  doubt  whatever  that  it  applies  to  deeds  registered 
before  as  well  as  after  the  passing  of  the  Act. 

On  the  trial  the  defendant  offered  evidence  to  show  that 
Samuel  McLeod,  in  July,  1857,  the  date  of  the  mortgage 
from  Alexander  and  Samuel  to  Malcolm  McLood,  was  not 
21  years  old,  I  refused  to  leave  this  question  to  the  jury, 
because  by  a  deed  of  14th  April,  1867,  Mary  McLeod, 
the  widow,  Donald  McLeod,  the  defendant,  and  Mary 
Ann  McLeod,  his  sister,  conveyed  the  204  acres,  part  of 
the  808,  claimed  by  the  plaintiff  to  Malcolm  McLeod. 
The  defendant  was  therefore  estopped  by  his  own  deed 
from  setting  up  the  title  of  Samuel  McLeod  or  any  one 
else  against  the  plaintiff  claiming  under  the  judgment 
against  the  defendant  and  Malcolm  McLeod,  for  any  part 

(1)     2  H.  &  N.  616. 
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of  the  204  acres  which  he  the  defendant  had  conveyed  to 
Malcolm  McLeod. 

Then  as  to  the  104  acres,  the  defendant's  share  of  bis 
father's  estate,  by  a  deed  of  the  16th  April,  1867,  between 
Mary  McLeod,  widow,  Malcolm  McLeod,  Mary  McLeod, 
the  daughter,  Alexander  McLeod  and  Samuel  McLeod, 
of  the  one  part,  and  Donald  McLeod  the  defendant  of  the 
other  part,  the  104  acres  were  conveyed  to  the  defendant. 
The  testation  clause  of  this  deed  is  that  "the  said 
Alexander  McLeod  and  Samuel  have  also  hereto  set  their 
hands  and  seals  by  Malcolm  McLeod.  their  Attorney  duly 
authorized  and  appointed  by  power  of  Attorney,  executed 
by  them  for  that  purpose  and  duly  recorded  on  the  day 
and  year  first  above  written." 

In  Freeman  v.  Auld^  cited  Biglow  on  estoppels,  270, 
premises  were  conveyed  to  the  defendant  and  subject  to 
certain  mortgages.  The  court  say  that  the  defendant  by 
receiving  this  conveyance  on  these  terms  had  conclusively 
admitted  the  lien  of  the  mortgages.  In  Lainson  v, 
Tremere  (1),  a  bond  recited  a  lease  rent  £170,  the  lease 
was  produced,  rent  £140,  and  it  was  held  that  the 
defendant  was  estopped  from  saying  that  the  rent  was 
only  £140.  Here  the  defendant  received  this  deed  with 
the  declaration  that  Malcolm  was  authorized  by  Samuel 
McLeod  to  convey  it  and  held  the  land  under  it,  and  by 
the  deed  of  4th  of  June,  1872,  conveyed  it  to  Malcolm 
McLeod,  he  could  not  therefore  be  permitted,  as  against 
the  plaintiff  who  claims  through  him  and  Malcolm  to  set 
up  the  title  of  Samuel  McLeod  to  this  104  acres. 

But  supposing  that  all  the  objections  to  this  documentary 
title  were  sustained  or  that  no  documentary  evidence  had 
been  offered,  I  am  of  opinion  the  plaintiff  would  still  be 
entitled  to  recover. 

The  defendant  in  this  suit  was  the  defendant  in  the 
original  judgment  under  which  the  property  was  sold. 
The  plaintiff,  a  stranger  to  that  judgment,  was  the 
(1)     lAd.  &E1.  792. 
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purchaser  at  the  Sheriff's  Sale,  under  a  Statute  Execution 
against  the  defendant's  lands  and  the  writ  and  sale  was 
prima  facie  against  the  defendant  who  was  proved  to  be 
in  possession  that  he  had  an  interest  in  the  land  that 
could  be  sold  under  that  execution  doe  dem.  Batten  v, 
Murless  (1),  as  remarked  by  J.  Bailey  in  that  case  his 
possession  was  referable  to  some  other  title  which 
prevented  its  being  sold  it  was  for  him  to  prove  it.  But 
he  proved  nothing  of  the  kind.  It  was  shown  that  at  the 
time  of  himself  and  Malcolm  giving  the  joint  judgment 
both  were  in  possession  of  their  farms  which  were 
adjoining  each  other,  the  defendant  of  the  104  acres,  and 
Malcolm  of  the  204  acres.  That  after  the  judgment  was 
entered  Malcolm  left  the  Island,  and  that  defendant 
shortly  after  left  his  house  on  the  104  acres,  and  moved 
into  the  house  left  vacant  by  Malcolm  on  the  204  acres, 
and  it  was  argued  this  shifting  of  residences  prevented 
his  being  estopped  by  the  judgment  or  of  the  judgment 
being  prima  facie  evidence  against  him  as  to  this  204 
acres.  But  if  that  bo  so  then  where  A.  and  B.  get  a 
joint  loan  and  give  a  joint  judgment  binding  both  their 
farms  to  secure  it  A.  has  only  to  move  to  B's  land  and  B. 
to  A's  to  enable  both  to  evade  the  estoppel  which  would 
otherwise  restrain  them  from  denying  their  title  to  the 
land  of  which  they  arc  then  respectively  in  possession, 
and  so  throw  the  whole  onus  of  proving  title  in  them  on 
the  purchaser  as  if  they  were  mere  strangers  to  the 
judgment  before  he  could  recover  against  either. 

Then  it  was  objected  that  the  Sheriff's  aflSdavit  is  bad 
because  Mr.  Irving  signs  the  jurat  ''Commissioner,  &c." 
The  7th  section  of  31  Vic,  Cap.  16,  enacts  ''that  no  deed 
shall  be  held  void  if  the  Sheriff  shall  at  any  time  make 
oath  to  be  endorsed  on  the  deed  and  sworn  before  a 
Commissioner  of  the  Supreme  Court  or  Register  of  Deeds 
that  the  lands  were  seized  and  sold,  &c.,  then  such  deed 
shall  be  prima  facie  evidence  of  sale,  &c.,"  such  an 
(1)    6  M.  &  s.  no. 
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affidavit  is  endorsed  on  this  deed,  but  Mr.  Irving  signs 
the  jurat  * 'Commissioner,  Ac.** 

In  Cheny  v.  Courtois  (1),  the  affidavit  annexed  to  a  bill 
of  sale  under  17  Vic,  Cap.  36,  was  entitled  in  the  Q. 
B.,  and  the  jurat  stated  it  to  be  sworn  before  B. 
Commissioner  of  the  Court  of  Exhequer.  The  Court  held 
that  they  would  presume  B.  to  be  a  Commissioner  of 
the  Court  of  Q.  B.  also,  in  that  case  the  Ch.  B.  says  the  cases 
cited  by  counsel  where  it  had  been  so  held  are  very 
different  in  principle  from  the  present  case,  they  are  cases 
where  the  rules  and  practice  are  very  strict,  requiring 
strict  ''compliance  with  forms  such  as  applications  for 
mandamus,  &c.,  but  none  of  them  go  the  length  of 
showing  that  such  objections  as  these  ought  to  be  allowed 
to  defeat  a  document  under  which  a  party  claims  title. 
The  real  test  is,  could  the  defendant  be  convicted  of 
perjury  on  this  affidavit,  and  I  am  clear  that  on  an 
indictment  if  it  were  shewn  that  he  was  a  Commissioner 
he  could."  If  the  Court  of  Q.  B.  could  presume  that  B. 
was  a  Commissioner  of  that  Court  why  cannot  we 
presume  Mr.  Irving  to  be  a  Commissioner  of  this  Court. 

In  Munden  v.  Duke  of  Brunswick  (2),  where  the 
jurat  was  signed  in  the  same  manner  Creswell,  justice 
says,  "expand  the,  &c.,  and  then  you  have  commissioner 
for  taking  affidavits  in  the  Common  Pleas."  Here  if  we 
expand  the,  &c,,  we  have  commissioner  for  taking 
affidavits  in  the  Supreme  Court. 

Besides  there  is  another  ground,  here  Mr.  Irving  who 
signs  the  jurat  to  this  affidavit  as  Commissioner,  &c.,  is 
the  Deputy  Prothonotary  of  this  Court  and  who  we  know 
by  every  day's  practice  is  a  Commissioner,  and  we  also 
know  that  the  Prothonotary  and  Deputy  are  always 
appointed  Commissioners  and  act  as  Commissioners  of 
this  Court  for  taking  affidavits.  Under  these  circumstances 
I  really  think  it  would  be  very  absurd  to  hold  that  we 
could  not  expand  the,  &c. 

(1)     13  C  B..  N.  S.  634.  (2)    4  C.  B.  321. 
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Then  it  is  objected  that  a8  the  Chief  Justice's  order  was 
not  entered  in  the  minutes  of  the  Court,  before  it  was 
annexed  to  the  deed  for  registry  the  deed  was  improperly 
admitted  in  evidence  under  section  11  of  33  Vic,  Cap.  21. 
That  section  after  providing  that  the  deed  confirmed  by 
the  judge  as  therein  mentioned,  shall  vest  the  title  to  the 
land  in  the  purchaser,  says,  *'and  the  said  order  signed 
by  the  Prothonotary  and  sealed  with  the  seal  of  the  Court, 
having  been  first  entered  on  the  minutes  of  the  Court, 
shall  be  annexed  to  such  deed  and  registered  in  the 
Registry  Office  therewith,  and  the  said  deed  and  order  or 
certified  copies  thereof  when  produced  in  any  court  shall 
be  conclusive  evidence  as  to  the  regularity  of  such  sale  in 
all  respects,  and  no  evidence  shall  be  permitted  to  shew 
the  irregularity  of  any  proceeding  antecedent  to  such  sale 
or  subsequent  thereto  or  in  any  way  connected  therewith.'* 

Now  the  order  of  the  Chief  Justice  signed  by  the 
Prothonotary  sealed  with  the  seal  of  the  Court  annexed 
to  the  deed  and  registered  in  the  Registry  Office  therewith 
as  the  Act  directs,  was  produceQ  to  the  Court  in  evidence, 
the  Act  does  not  say  that  the  order  must  be  copied  in  the 
minutes,  but  only  that  the  order  must  be  entered  on  the 
minutes.  But  the  words  of  the  Act  are  clear  and 
unambigous  that  the  deed  and  order  alone  sealed  with  the 
seal  of  the  Court  and  signed  by  the  Prothonotary,  shall 
when  produced  be  conclusive  evidence,  &c.  The  words, 
**having  been  first  entered  in  the  minutes  of  the  court," 
are  parenthetically  introduced  and  the  case  of  their  being 
introduced  is  obvious.  In  the  11th  section  the  drawer  of 
the  Act  is  dealing  with  a  case  where  the  order  is  supposed 
to  be  made  by  the  Court,  now  the  Court  does  not  enter 
its  own  orders.  The  minute  book  of  the  Court  is  kept  by 
the  Prothonotary  who  attends  the  sittings  of  the  Court 
and  all  orders  as  made  are  briefly  entered  by  that  officer 
in  it.  The  formal  order  in  many  cases  being  afterwards 
drawn  up  in  more  extended  form,  and  the  draftsman, 
evidently  ex  ahundante  cauiella^  introduces  this  direction 
49 
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to  secure  Ihe  doing  of  what  the  officer  in  the  ordinary 
discharge  of  his  duty  would  have  done  without  it.  But 
it  is  a  mere  direction  the  omission  to  perform  which  would 
not  I  think  prevent  a  deed  with  the  formal  order  of  the 
Court  signed  and  sealed  attached  to  the  duly  registered 
form  being  evidence  in  any  Court.  If  the  party  whose 
lands  ^re  sold  contends  that  no  order  was  really  made  by 
the  Court  and  that  the  order  attached  to  the  deed  is 
fictitious,  it  is  for  him  to  prove  it. 

But  the  l^th  section  empowers  a  Judge  at  Chamber  to 
make  such  order  as  the  Court  is  empowered  to  make,  and 
in  such  case  the  parenthetical  direction  regarding  the 
entry  of  the  order  in  the  minutes  cannot  apply,  because  the 
officer  who  has  the  custody  of  the  minute  book  of  the 
(^ourt  does  not  attend  the  Judge  at  Chambers,  nor  if  he 
did  would  he  be  justified  in  entering  an  order  made  by  a 
single  Judge  at  Chambers  as  an  order  of  the  Court.  In 
dealing  with  matters  of  procedure  the  legislature  must  be 
presumed  to  be  acquainted  with  the  existing  mode  of 
practice  in  the  Court  and  txy  legislate  with  reference  to  it. 

It  is  plain  therefore  that  when  an  order  is  made  by  a 
Judge  at  Chamber  it  must  have  intended  that  his  order 
alone  sealed  with  the  seal  of  the  Court,  and  signed  by  the 
Prothonotary  of  and  attached  to  the  deed  and  registered, 
is  all  that  should  be  required  to  make  it  evidence,  and 
there  can  be  no  doubt  that  such  order  so  signed,  sealed 
and  attached  to  the  deed  is  the  proper  authority  to  the 
Registrar  to  transcril>e  such  deed  and  order  in  the 
Registry.  It  never  could  have  been  intended  that  the 
useless  expense  of  copying  the  formal  order  in  the 
minutes  should  be. incurred  and  then  repeated  by  copying 
it  in  the  Registry. 

But  even  if  it  was  expressly  directed  that  the  judge's 
order  after  being  signed  and  sealed  should  be  copied  on 
the  minutes  of  the  Court  before  the  deed  and  order  was 
sent  to  the  Registry,  I  do  not  think  it  would  sustain  the 
defendant's  contention.     The  whole   object  of  this  Act 
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obviously  is  to  enable  a  purchaser  of  lands  at  Sheriff's 
Sales  to  obtain  a  title  against  the  judgment  debtor,  and 
those  claiming  through  or  under  him  free  from  all 
objections  for  defects  or  informalities  in  the  proceedings, 
and  with  that  object  the  1st  section  enacts  that  the  deed 
and  order  when  produced  in  Court  shall  be  conclusive  rfs 
to  the  regularity  of  such  sale  in  all  respects,  and  no 
evidence  shall  be  permitted  to  show  the  irregularity  of 
any  proceedings  antecedent  to  any  sale  or  subsequent 
thereto,  or  in  any  way  connected  therewith  according 
to  the  defendant's  contention  this  entry  of  the  order  or 
the  minutes  of  the  Court  is  a  proceeding  subsequent  to 
the  sale  and  judges  order  and  connected  therewith,  for  he 
argues  that  such  entry  is  necessary  to  give  validity  or 
force  to  the  sale  order,  the  express  words  of  the  Act  are 
therefore  a  complete  answer  to  this  objection. 

By  this  Act  of  33rd  Vic,  Cap.  21,  the  Legislature  has 
provided  a  tribunal  in  which  after  due  notice  as  therein 
mentioned  the  purchaser  can  apply  for  a  confirmation  of 
the  sale,  the  judgment  debtor  and  all  others  interested  in 
doing  so  can  appear  and  dispute-  the  validity  of  the  sale 
or  the  applicants  right  to  have  it  confirmed.  It  arms 
the  Court  with  the  most  extensive  power  to  do  complete 
justice  to  all  parties  concerned  or  interested,  and  when 
the  Court  has  finally  decided  to  confirm  a  sale  the  Act  in 
words  as  strong  and  clear  as  our  language  can  furnish 
declares  that  that  decision  shall  be  final.  In  this  case 
the  defendant  by  his  counsel  appeared  before  the  judge. 
If  he  took  any  of  the  objections  which  have  been  urged 
})efore  us  the  judge  if  he  had  thought  them  valid  could 
have  directed  them  to  be  cured  or  refused  to  confirm 
before  the  purchaser  paid  his  money,  or  if  they  were 
decided  against  him  he  could  have  appealed  to  the  full 
Court.  If  he  did  not  make  the  objections  which  might 
have  been  made  then,  or  appeal  against  the  decision  to 
him  as  to  every  letigant  in  every  other  case  the  maxim 
interest  respublicae  sit  finis  liiium  applies.     In  the  words 
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of  an  able  legal  author,  ^^after  judgment  there  must  be  an 
end  of  litigatiou,  if  it  were  otherwise  there  would  be  do 
security  for  any  person  and  great  opression  might  be  done 
under  color  and  pretence  of  law  to  unravel  the  grounds 
and  motives  which  may  have  led  to  the  determination  of 
a  (Question  once  settled  by  the  jurisdiction  to  which  the 
law  has  referred  it,  would  be  extremely  dangerous,  it  is 
better  for  the  general  administration  of  justice  that  an 
inconvenience  should  some  times  fall  upon  an  individual, 
than  that  the  whole  system  of  law  should  be  overturned 
and  endless  uncertainty  introduced." 

Were  this  Court  to  listen  to  such  objections  as  are 
urged  against  this  deed,  particularly  where  the  purchaser 
in  the  faith  of  the  order  of  confirmation  has  paid  his 
money,  we  would  be  doing  not  only  great  injustice  but 
reintroducing  all  the  evils  and  uncertainty  applicable  to 
titles  of  this  discription  which  the  Act  was  passed 
to  prevent. 

It  is  unnecessary  to  allude  to  the  question  respecting 
the  execution  having  been  issued  in  blank  as  the  recent 
Act,  43  Vic,  Cap.  18,  has  declared  that  although  it  was 
so  issued  in  blank  the  writ  was  good  and  valid,  nor  to  the 
question,  regarding  the  rejection  of  Martin's  evidence 
which  only  related  to  it.  But  I  must  remark  that  even  if 
the  Act  had  not  been  passed  I  am  of  opinion  that  the 
Chief  Justice's  order  confirming  the  sale  would  have 
prevented  defendant  from  insisting  on  any  defect  in  the 
execution. 

I  think  the  rule  should  be  discharged  with  costs. 
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James  MoMigkbn  y.  Florence  MoCartht. 

Trespass — Quare  dawum  forgU—UffeU  of  deed  from  Commissioner  of 

Public  Lands—  Occupier, 
Plaintiff  held  an  agreement  for  a  lease  from  the  original  proprietor 
who  subsequently  sold  to  the  government  under  Land  Purchase 
Act.    After  sale  to  the  government  plaintiff  agree  to  purchase  and 
paid  deposit  but  got  no  deed.    Defendant  subsequently  applied  to 
Commissioner  of  Public  Lands  to  purchase  locus  and  obtained  a 
deed  and  entered  and  cut  wood  on  the  land.     Plaintiff  brought 
action  of  tresspass  and  obtained  verdict. 
J3eW,  (Peters,  J.)  that  defendant's  deed  was  void  and  verdict  was  right. 
BuLE  to  set  aside  verdict  and  for  new  trial. 

8th  November,  1880. 
Mr.  D.  C.  McLeod  shows  cause. 
McLeod,  Q.  C.  follows. 
Mr.  Peters,  contra. 

Cur  ad  vuU. 

24th  January,  1881. 

Peters,  J.  This  was  an  action  of  trespass  qiuire 
dawmm  fregit.  The  facts  are  these :  James  Palmer 
was  proprietor  of  a  portion  of  Lot  One,  on  which  the  land 
in  question  is  situate,  and  in  1855  the  plaintiff  applied  to 
him  for  a  farm.  He  was  sent  to  Anderson,  the  surveyor, 
who  had  plotted  the  land  for  leasing  and  who  had  the 
plan,  to  get  a  survey  ticket,  and  who  gave  him  a 
description  of  the  land  in  question,  and  in  the  same  fall 
he  entered  and  built  on  the  sixty-eight  acres  adjoining  the 
road.  Bobert  McMicken,  his  brother,  came  the  next 
spring  and  he  told  him  he  might  have  the  fifty  acres  in 
dispute  if  he  remained.  The  plaintiff's  land  was  wet; 
Robert's  dry ;  and  he  used  to  plant  potatoes  on  Robert's 
and  Robert  sowed  grain  on  his.  Each  had  a  horse  which 
they  used  in  common  for  a  team.  About  two  years  after 
Robert  came,  he  built  a  house  on  his  land,  and  then  a 
division  line  was  run  between  them. 

In  March,  18t)6,  Mr.  Charles  Palmer,  acting  as  agent 
for  Donald  Palmer,  gave  the  plaintiff  the  following 
agreement : — 
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'* James  McMicken,  of  Horsehead,  Lot  Ooe,  becomes 
tenant  of  Donald  Palmer  of  67  acres  of  land  .near  Horse- 
bead,  being  farm  No.  177,  on  Mr.  Anderson's  plan  of 
division  of  Messrs.  Palmer's  portion  of  said  Lot;  the 
arrears  of  rent  are  this  day  settled  by  note  of 
band.  The  future  rent  to  be  one  shilling  sterling  per  acre 
yearly,  payable  on  the  first  day  of  November  yearly. 
First  payment  to  be  made  on  the  first  day  of  November 
next,  1866,  provided  always  that  if  the  rent  of  eight 
pence  per  acre  yearly,  be  paid  with  punctuality  or  say 
within  thirty  days  after  due,  it  is  to  be  accepted  and  taken 
in  satisfaction,  and  in  lieu  of  the  shilling  al)Ove.  The 
tenant  to  have  a  lease  for  999  years  on  payment  therefor, 
dated  14th  March,  1866." 

He  also  gave  a  similar  agreement  to  Robert  McMicken 
for  the  fifty  acres  in  dispute,  which  is  lost,  and  he  took 
his  note  for  a  previous  year's  rent  £2  5s.  6d.  It  was 
also  proved  by  the  plaintifi*  that  after  this  Robert  went  to 
Miramichi,  and  gave  the  fifty  acres  back  to  him ;  that  afler 
that  he  used  the  house  built  by  Robert  as  a  granary,  that 
he  afterwards  pulled  it  down  and  has  used  and  cultivated 
the  land  ever  since  as  his  own. 

In  1869  the  government  purchased  all  the  Palmer 
Estate  from  the  proprietors.  After  that  the  plaintifi*  saw 
a  government  advertisement  calling  on  the  tenants  to  come 
in  and  purchase,  and  that  on  the  8th  March,  1871,  he 
went  to  the  Land  Ofiice  and  applied  to  Mr.  Aldous,  the 
then  Commissioner,  to  purchase  the  fifty  acres  in  dispute ; 
that  his  proposal  was  accepted,  and  he  paid  £5  as  a 
deposit  for  the  fir&t  instalment  of  the  purchase  money, 
and  received  the  following  receipt : 

Office  of  Public  Lands, 
8th  March,  1871. 
Received  of  James  McMicken  the  sum  of  five  pounds 
for  account  of  fifty  acres.  Lot  One. 

(Signed)  H.  Wadman,  Asst.  Com, 
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The  jury  found  that  this  receipt  was  given  for  the  fifty 
acres  in  dispute. 

In  1878  the  defendant  applied  to  Mr.  Pope»  the  then 
Commissioner,  and  paid  him  $10  for  the  deposit  on  the 
land  and  $1  for  the  deed,  and  on  the  10th  of  November, 
1868,  he  paid  another  instalment  of  $6  more.  The  deed 
from  Mr.  Pope  as  Commissioner  is  dated  8th  March, 
1878,  and  was  marked  for  mailing  in  January,  1879. 
But  McKinlay,  a  clerk  in  the  Land  Office,  states  that, 
^^knowing  there  was  some  trouble  about  it,  he  withheld  it 
until  he  got  Mr.  Pope's  consent  to  send  it."  The 
defendant  wrote  in  for  the  deed  which  was  mailed  to  him 
in  March,  1879. 

In  the  summer  of  1878,  and  again  in  October,  1878, 
the  plaintiff  went  to  the  Land  Office  and  demanded  his 
deed  and  offered  to  pay  the  residue  of  the  purchase 
money  down.  The  name  of  Robert  McMicken  was 
marked  on  the  fifty  acres  on  the  plan  in  the  Land  Office. 
Mr.  Pope  asked  plaintiff  if  he  could  get  an  authority  from 
hi.'^  brother,  Robert,  to  give  him  the  deed.  He  took  Mr. 
Palmer  to  the  Office,  who  explained  the  circumstances  to 
show  that  plaintiff  was  the  tenant  of  the  50  acres,  and 
Mr.  Palmer  warned  him  (Mr.  Pope)  not  to  give  a  deed  to 
any  one  else,  and  the  deed  was  given  to  defendant 
as  stated. 

For  the  defendant,  it  was  contended,  that  the  deed 
from  the  Commissioner  of  Public  Lands  conveyed  the 
Legal  Estate  and  therefore  he  was  justified  in  entering 
and  cutting.  For  the  plaintiff  it  is  contended  that  even  if 
the  deed  is  good  and  valid,  still  the  plaintiff  had  the 
actual  possession  secured  by  the  Land  Acts  to  him  which 
the  deed  could  not  disturb  or  deprive  him  of. 

But  before  considering  the  points  made  by  counsel,  I 
will  render  my  observations  more  clear,  by  briefly  stating 
what  the  provisions  of  the  Lands  Acts' substantially  are. 

These  Acts  consists  of  16  Vic,  Chap.  18;  20  Vic, 
Chap.  20  and  23  Vic,  Chap.  21.     16   Vic,  Chap.   18, 
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section  2,  provides  that  the  Commissioner  appointed  for 
the  purpose  of  holding  lands  shall  have  perpetual 
succession  and  a  common  seal.  Section  5  provides  that 
the  Commissioner  shall  hold  the  lands  for  the  purpose  and 
under  the  provisions  and  regulations  in  the  Acts 
mentioned,  and  that  the  deeds  to  the  Commissioner  shall 
contain  covenants  for  assuring  the  title  to  the  Com* 
missioners  and  his  successors  in  trust  for  the  purposes  in 
the  Act  set  forth  and  shall  vest  the  Legal  Estate  in 
fee  simple  or  reversionary  interest  in  Commissioner. 
Section  10  provides  that  any  tenant  who  by  the  production 
of  any  document  or  proof  of  any  fact  shall  satisfy  the 
Commissioner  of  his  claim  from  proof  of  occupation  to 
to  purchase  and  shall  within  six  months  pay  20  per  cent, 
of  the  purchase  money  shall  be  entitled  to  conveyance. 
Section  26  provides  that  if  tenants  or  occupiers  do  not 
come  forward  to  purchase,  or  in  case  of  wilderness  lands, 
or  if  improved  farms  abandoned  or  surrendered,  the 
Commissioner  may  sell  to  any  one.  Section  38  provides 
that  a  dead  from  the  Commissioner  shall  pass  the  legal 
estate  in  fee  simple  or  otherwise  in  the  lands  conveyed, 
or  in  the  reversion  thereof  where  there  are  tenants  or 
occupiers  who  shall  pay  the  rent  to  the  purchasers,  and  if 
he  will  not  pay  the  amount  and  if  he  do  not  take  a  lease 
when  tendered  to  him  he  shall  be  liable  to  be  ejected  on 
demand  of  possession  being  made.  The  section  has  this 
saving  clause  at  the  end,  ^'reserving  to  the  occupier  or 
tenant  the  right  to  show  in  himself  otherwise  a  good  title, 
documentary  or  otherwise,  but  the  onusprobandi  in  such 
case  to  be  on  the  occupier  or  tenant."  Section  47  provides 
for  the  mode  of  proceeding  to  compel  payment  of 
instalments  of  purchase  money  from  parties  who  have 
got  their  deeds  and  failed  to  pay  as  follows:  I,  The 
Commissioner  is  to  publish  notice  in  the  Royal  Gazette 
stating  the  names  of  the  defaulters  and  date  of  deed. 
2,  If  the  amount  be  not  paid  at  the  determination  of 
notice  the   Commissioner  is  to   issue   a   precept  to  the 
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Sheriff  to  levy  arrears-  and  costs  on  defaulters'  goods  and 
if  no  goods  are  to  be  found,  or  the  original  purchaser  is 
dead,  the  Sheriff  is  to  sell  the  land  for  arrears  after  six 
months  notice  in  the  Royal  Gazette.  3,  After  sale 
the  Sheriff  is  to  execute  a  deed  to  the  purchaser  (see 
form,  appendix).  This  deed  recites  that  a  precept 
commanded  him  in  certain  events  which  have  happened. 
(What  events?)  The  precept  shows — default  to  pay  and 
no  goods  whereon  to  levy.  This  clause  only  relates  to 
persons  who  have  got  a  deed.-  23rd  Vic,  Chap.  21, 
extends  the  provisions  of  the  47th  section  of  16th 
Victoria  to  persons  who  have  not  taken  deeds  and  who 
have  made  default  in  paying  purchase  money  or  interest 
for  lands  sold  to  them  by  the  Commissioner. 

Now,  in  considering  these  sections  as  a  whole,  it  is 
clear  that  the  Commissioner  takes  the  fee  simple  or 
whatever  title  his  grantor  bad  in  the  land  and  that  he 
holds  the  lands  conveyed  to  him  in  trust  as  to  wilderness 
and  unoccupied  lands  under  certain  restrictions  to  sell 
them  to  any  persons  desirous  of  purchasing  them,  and  as 
to  lands  in  the  possession  of  tenants  or  occupiers  to 
convey  them  to  such  tenants  or  occupiers  as  shall  consent 
to  purchase.  He  is  therefore  a  statutory  trustee  for  the 
government  as  regards  wilderness  lands  and  a  trustee  for 
the  tenants  and  occupiers,  as  well  as  the  government, 
as  regards  the  land  respectively  held  by  them. 

Then  the  10th  section  provides  the  mode  in  which  he 
shall  discharge  his  duty  to  the  tenants  or  occupiers.  He 
is  to  notify  them  to  come  in  and  purchase,  and  it 
expressly  enacts  that  '*any  tenant  who  by  production  of 
any  document  or  proof  of  any  fact  shall  satisfy  the 
Commissioner  of  his  claim  from  occupation,  or  otherwise 
to  purchase  shall  be  entitled  to  his  deed.'*  When 
therefore,  the  plaintiff  in  March,  1871,  went  to  Com- 
missioner Aldous  and  agreed  to  buy  and  paid  £5  deposit 
he  became  not  only  entitled  to  his  deed,  but  the 
Commissioner  having  decided  that  he  had  a  right  to 
50 
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purchase,  his  power  of  enquiry  respecting  it  was  gooe 
and  he  could  not,  in  the  absence  of  fraud  or  misrepresen- 
tation which  was  not  suggested  here  recall  it,  nor  could 
any  subsequent  Commissioner  reverse  it,  and  the  plaintiff, 
by  bill  of  equity  or  other  legal  proceeding,  could  have 
compelled  the  Commissioner  to  deliver  it  to  him.  After 
this  the  Commissioners  could  not  legally  sell  the  land  so 
agreed  to  be  purchased  by  the  plaintiff  or  another  except 
by  following  the  mode  of  procedure  pointed  out  by  the 
47th  section  of  16th  Victoria,  Chapter  18,  and  even 
supposing  that  a  deed  from  the  Commissioner  to  a  third 
person,  could  operate  to  convey  the  legal  estate  or  any 
estate  at  all,  the  provision  that  the  goods  of  the  defaulting 
purchaser  shall  first  be  levied  on,  and  that  the  defaulter's 
land  shall  not  be  sold  until  it  appears  that  he  has  no 
goods  on  which  to  levy,  show  that  the  statutory  power  of 
procedure  was  only  intended  to  secure  payment  of  the 
instalments,  and  the  language  of  the  power  to  sell  the 
land  proves  the  same  thing.  Why  is  six  month's  notice 
of  sale  by  the  Sheriff  required?  Obviously  with  the 
intention  that  the  defaulter,  like  any  other  debtor  whose 
lands  are  liable  to  be  sold  under  execution,  might  within 
that  time  pay  the  debt  and  redeem  his  land  ;  and  this  also 
shows  that  the  legislature  intended  that  the  defaulter's 
right  to  the  undisturbed  possession  of  his  land  should 
continue  until  those  proceedings  were  taken.  K  the 
Commissioner  could  thus  arbitrarily  annul  this  agreemeut 
he  might  do  so  in  a  case  where  all  but  the  last  instalments 
was  paid. 

The  language  of  Sir  M,  Smith  in  giving  the  judgment 
of  the  P.  C.  in  The  Atty.  Chneral  of  Victoria  v. 
Ettershank  (1),  is  applicable  here.  He  says:  **The 
Legislature  never  could  have  intended  to  give  an  arbitrary 
power  to  annul  existing  leases,  especially  such  as  the 
present,  when  the  lessees  are  in  fact  incohate  purchasers 

(1)     L.  R.  6  P.  C.  354. 
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of  the  fee,  who  might  have  paid  nearly  all   their  instal- 
ments of  the  purchase  money." 

But  Mr.  Peters'  argument  is  that  the  deed  from  the 
proprietor  passed  the  legal  estate  to  the  Commissioner 
with  all  the  proprietors  rights,  and  therefore  that  the  deed 
from  the  Commissioner,  whether  breach  of  trust  or  not, 
conveyed  the  legal  estate  to  the  defendant.  That  Robert 
McMicken  was  only  tenant  at  will  to  Palmer,  which 
tenancy  was  determined  by  his  assignment  to  the  plaintiff, 
or  at  all  events  when  he,  the  plaintiff,  put  his  foot  on  the 
land  with  intention  to  enter.  I  have  already  shown 
that  although  the  Commissioner  took  the  legal  estate 
from  Palmer,  he  could  not  exercise  the  same  dominion 
over  the  land  that  Palmer  could  have  exercised.  But 
admitting  for  the  sake  of  argument  that  the  Commissioner 
did  stand  exactly  in  Palmer's  shoes,  and  possessed  all  his 
right  of  disposal,  the  facts  in  my  opinion,  do  not  sustain 
Mr.  Peters'  argument.  Bobert  McMicken  was  not  a 
tenant  at  will,  but  he  held  under  an  agreement  that  made 
him  tenant  from  year  to  year  with  a  right  to  get  a  lease 
for  999  yeirs  if  he  chose  to  pay  for  it.  Now  a  tenancy 
from  year  to  year  is  an  estate  in  land,  which  may  be 
assigned  or  transmitted  to  the  tenant's  representatives 
and  possess  an  inherent  property  which  will  go  on 
renewing  its  vitality  forever,  unless  destroyed  by  a  legal 
notice  to  quit,  and  therefore  the  defendant,  even  if  his 
deed  did  give  him  the  legal  estate  with  full  power  to 
exercise  a  proprietor's  dominion  in  all  respects,  .was  a 
trespasser  because  the  occupier  had  not  received  notice  to 
quit,  when  he  entered  and  cut. 

It  was  argued  that  the  44th  section  gives  the  Com- 
missioner all  the  rights  possessed  by  an  ordinary  owner 
of  the  fee  simple;  but  this  section  must  be  read  in 
connection  with  the  other  sections  of  the  Act,  and  it 
applies  generally  to  cases  where  proceedings  have  to  be 
taken  against  tenants  or  occupiers  who  choose  not  to  buy, 
to  compel  payment  of  rents  or  performance   of  contracts 
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relatiug  to  the  land ;  it  is  not  intended  to  counteract  or  in 
anywise  restrict  the  provisions  made  for  the  benefit  of  the 
tenants  or  occupiers.  The  section  expressly  declares  this 
to  be  so  9  for  it  says  that  the  Commissioner  with  respect 
to  all  lands  purchased  shall,  subject  to  the  provisions  of 
the  Act,  have  the  same  powers  as  his  grantor  possesses. 

The  4 1st  section  for  the  protection  of  persons 
purchasing  •  from  the  Commissioner  only  makes  an 
irregular  deed  good  against  the  Commissioner  and  the 
government  of  the  Island.  It  has  no  application  to  a 
dispute  between  a  tenant  or  occupier  and  a  stranger  who 
has  improperly  obfained  a  deed  of  the  occupier's  land. 
It  is  true  that  the  38th  section  makes  the  deed  from  the 
Commissioner  ^rtma^cee  evidence  of  the  grantee's  title 
to  land.  But  the  saving  clause  at  the  end  of  that  section 
is  I  think,  conclusive  against  all  argument  based  on  the 
effect  of  some  naked  legal  estate  passing  from  the  Com- 
missioner to  the  defendant.  The  words  are  :  ' 'Always, 
however,  saving  and  reserving  to  the  occupier  or  tenant 
the  benefit  of  the  statute  of  limitations  and  also  the  right 
to  show  in  himself  otherwise  a  good  title  documentary  or 
otherwise,  but  the  onus  probatidi  in  such  case  to  be  upon 
the  occupier  or  tenant."  Here  the  plaintiff  has  shown  a 
right  in  himself  derived  from  an  agreement  with 
Commissioner  Aldous  for  the  fifty  acres  then  in  bis 
possession,  which  not  only  prevented  the  Commissioner 
from  giving  a  deed  to  any  one  else,  but  also  gave  the 
plaintiff  a  right  to  continue  in  undisputed  possession,  and 
putting  his  title  after  the  agreement  at  the  lowest.  K 
plaintiff  had  been  sued  for  trespass  by  the  defendant  this 
argument  would  have  been  a  good  equitable  plea. 

It  was  asked  if  the  Commissioner  gives  an  agreement 
to  one  not  entitled  to  purchase,  can  he  not  on  discovering 
his  mistake  revoke  it  and  accept  the  person  really  entitled 
as  a  purchaser.  The  answer  is  obvious.  Every  one  who 
comes  claiming  to  purchase  must  be  assumed  cognizant  of 
the  state  of  the  land  he  applies  for,  whether  occupied, 


MOMIOKEN  v.   MGGARTHT.  397 

leased  or  not,  of  the  trust  under  which  it  is  held  by  the 
Commissioner  and  to  know  whether  his  claim  to  purchase 
it  is  well  founded  or  not,  and  if  it  was  not,  then  the  sale 
to  him  was  a  breach  of  the  statutory  trust  and  void, 
and  he  cannot  be  allowed  to  take  advantage  of  his  own 
wrong  to  defeat  the  claim  or  disturb  the  possession  of  the 
party  really  entitled  to  become  the  purchaser.  The  facts 
attendant  on  the  claims  of  contending  purchasers  may 
sometimes  raise  nice  legal  questions  which  the  Com- 
missioner may  find  himself  not  competent  to  decide.  In 
such  cases,  no  doubt,  he  might  withhold  a  deed  agreed 
to  be  delivered,  or  refuse  to  complete  a  sale  until  by 
resort  to  legal  proceedings  or  otherwise,  the  right  of  the 
claimants  was  ascertained,  but  these  are  considerations 
which  have  no  application  to  the  present  case. 

I  wish  it  to  be  understood  that  the  remarks  I  have  made 
are  applied  to  a  case  where  the  dispute  is  between  the 
undoubted  occupier,  and  a  person  claiming  directly  as 
grantee  of  the  Commissioner.  What  the  effect  of  a 
Commissioner's  deed  would  be  where  the  dispute  was 
between  an  occupier  and  a  purchaser  from  the  Com- 
missioner's grantee  without  notice  can  be  discussed  when 
such  a  case  occurs. 

I  think  the  rule  should  be  discharged  with  costs. 

Palmer,  C.  J.  concurred. 
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The  Queen  on  the  Prosecution  of  William  Duubab 
Stewart  v.  Stephen  George  Lawson. 

Indictment  for  Libel— Motion  to  quash, 

A  true  bill  b^ing  found  against  defendant  for  libel,  defendant  moved 
to  have  game  quashed  on  three  several  grounds.  1st,  that  one  of 
the  grand  jurors  who  found  the  bil)  was  of  affinity  to  defendant  in 
the  seventh  degree.  2ud,  that  the  names  of  two  persons  on  the  jary 
were  not  the  same  as  those  contained  in  the  panel  annexed  to  the 
venire  facias.  3rd,  that  one  of  the  grand  Juror's  had  previously  to 
the  finding  of  the  indictment  expressed  an  opinion  as  to  the 
defendant's  guilt,  hostile  to  the  defendant,  and  from  ill-wilL 

Held,  (Peters,;  J.)  that  the  first  ground  alleged  was  not  sufficient  to 
quash  an  indictment,  and  that  fh>m  the  evidence  before  him,  the 
second  and  third  grounds  were  also  insufficient. 

2lBt  January,  1881. 

Davies,  Q.  C,  shews  cause;  Peters,  follows. 
Hodgson,  Q.  C,  contra;  Morson,  follows. 

Cur.  ad.  vulL 

24th  January,  1881. 

Peters,  J.  This  was  an  application  by  the  defendant 
to  quash  an  indictment  found  by  the  grand  jury  against 
him  for  libel  on  the  prosecutor. 

The  motion  is  rested  on  three  grounds. 

1.  That  P.  M.  Bourke,  one  of  the  grand  jury,  who 
found  the  bill,  was  of  affinity  to  the  defendant  in  the 
seventh  degree. 

2.  That  the  panel,  annexed  to  the  venire  facias, 
contains  the  names  of  **Peter  Robinson,  St.  Peter'a 
Road,"  and  Joseph  Stordy,  and  that  two  of  the  jurors 
who  sat  on  the  grand  jury,  which  found  the  bill  were 
Peter  McNair  Robinson  and  Joseph  Woods  Stordy. 

3.  That  Richard  Smith,  one  of  the  grand  jury,  after 
proceedings  against  the  defendants  had  been  instituted 
and  previous  to  finding  the  judgment  had  expressed  an 
opinion  as  to  defendant's  guilt,  hostile  to  the  defendant, 
not  from  knowledge  of  the  facts  but  from  ill-will. 
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From  the  argument  of  the  defendant's  counsel  it 
appears  that  the  first  objection  is  founded  on  a  passage  in 
3  Bl.  Com.  600,  <<that  it  is  a  principal  cause  of  challenge 
that  a  juror  is  of  kin  to  either  party  within  the  ninth 
degree,"  and  it  is  argued  that  this  means  that  a  defendant 
can  object  that  his  own  relation  was  on  the  jury  which 
found  the  bill.  But  I  do  not  think  the  language  of  the 
conmientator  means  that,  or  that  it  was  intended  to  lay 
that  down  as  the  law.  It  is  correct  enough  as  a  general 
proposition  to  say  that  relationship  to  either  party 
disqualifies  a  juror,  but  that  is  not  saying  that  either 
party  can  avail  himself  of  his  own  relationship  to  the  juror 
as  a  ground  of  challenge.  If  the  prosecutor  waive,  or  do 
not  make  the  objection,  why  should  the  defendant  be 
allowed  to  insist  on  what  does  not  injure  but  is  presumed 
to  benefit  him. 

The  defendant's  counsel  say  thnt  they  can  find  no 
authority  on  the  subject,  nor  have  I  found  any  case  in 
which  such  a  question  has  been  raised,  from  which  I  infer 
that  it  never  was  supposed  that  it  could  prevail. 

In  Coke,  Lit.  157,  a,  it  is  said:  ''If  the  juror  be  of 
blood  or  kindred  to  either  pnrty  this  is  a  principal 
challenge,  for  the  law  presumeth  that  one  kinsman  doth 
favor  another  before  a  stranger,  and  how  far  soever  he  is 
remote  of  kindred,  yet  the  challenge  is  good.  And  if  the 
plaintiff  challenge  a  juror  for  kindred  to  the  defendant  it 
is  no  counter  plea  to  say  that  he  is  kindred  also  to  the 
plaintiff,  though  he  be  in  a  nearer  degree ;  for  the  words 
•of  the  venire  facias  forbideth  the  juror  to  be  of  kindred  to 
either  party." 

Now  Coke  states  the  reason  of  the  rule  to  be  that  the 
law  presumes  that  one  kinsman  doth  favor  another  before 
a  stranger.  If  that  be  the  reason  for  the  rule,  it  would 
seem  strange  to  hold  that  the  man  who  is  presumed  to  be 
benefited  by  the  juror's  presence  should  be  allowed  to 
quash  the  indictment,  because  his  kinsman  was  there  and 
probably  exerted  his  influence  to  prevent  its  being  found. 
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The  concluding  part  of  the  extract  does  not  contradict 
this,  for  it  only  in  effect  says,  that  one  party  cannot 
set-off  the  corresponding  afSnity  of  the  juror  to  the  other 
as  an  answer  to  such  an  objection. 

In  Archibold's  Pract.  of  the  Crown  OfBce,  84^  it  says : 
*<a  party  may  be  challenged  because  he  is  of  affinity  to  the 
prosecutor."  And  'in  every  case  that  I  have  seen,  the 
affinity  objected  to  is  not  affinity  to  the  person  making  the 
challenge  but  affinity  to  the  opposite  party. 

And  Mr.  Harris,  in  his  principles  of  criminal  law,  375, 
lays  down  the  rale  thus :  ^^JPrcpter  affectionem^  where 
there  is  supposed  to  be  a  bias  or  prospect  of  partiality, 
as  on  account  of  the  relationship  of  a  juror ;  or  where  an 
actual  partiality  is  manifested,  or  where  a  juror  has 
expressed  an  opinion  as  to  the  result  of  the  trial." 

As  Mr.  Harris'  book  is  expressly  prepared  for  the  use 
of  students  preparing  for  final  examination,  it  is  to  be 
presumed  accurate  in  laying  down  general  propositions. 

If  what  is  contended  for  were  law,  it  would  I  think 
often  greatly  impede  the  administration  of  crimiaal 
justice.  A  defendant  himself  may  not  know  all  persons 
within  the  ninth  degree  of  affinity  to  him,  but  it  is  very 
unlikely  that  a  prosecutor  will  be  acquainted  with  them; 
several  may  be  on  the  jury,  but  he  has  no  means  of 
ascertaining  their  relationship  so  as  to  get  them  discharged 
from  the  jury  before  the  indictment  is  laid  before  them. 
And  yet,  because  they  are  there,  the  indictment  is  to  be 
quashed,  not  because  the  defendant  may  have  been 
prejudiced,  but  because  he  is  presumed  to  have  been 
benefited  by  their  being  there.  I  think  this  objection 
cannot  prevail. 

The  third  objection  regarding  the  hostile  opinion 
alleged  by  the  defendant  to  have  been  expressed  by 
Richard  Smith,  one  of  the  jurors  against  him,  is  com- 
pletely answered  by  Mr.  Smith's  affidavit,  who  swears 
that  no  such  conversation  as  stated  by  the  defendant  ever 
took  place,  and  tiiat  at  the  time  the  indictment  was  found 
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and  before,  he  had  no  feeling  either  for  or  against  the 
prosecutor,  or  against  the  defendant,  nor  had  he  any 
reason  for  hostile  feeling  against  the  defendant. 

As  to  the  objection  regarding  Robinson  and  Stordy,  it 
is  abundantly  proved  by  the  Sheriff  that  he  returned  the 
names  of  "Peter  Kobinson,  St.  Peter's  Road,"  and 
••Joseph  Stordy,"  of  Crapaud,  anaong  the  names  of  one 
hundred  persons  qualified  to  serve  as  grand  jurors,  that 
he  did  not  know  that  they  had  other  christian  names,  that 
these  two  persons  were  drawn  from  the  list  so  furnished 
by  the  Prothonotary  as  set  forth  in  the  list  attached  to 
the  precept  directing  him  to  summon  them ;  that  he  did 
summon  them  and  that  they  were  sworn  and  sat  on  the 
grand  jury,  and  that  they  are  the  identical  persons  whose 
names  he  returned  to  the  Court  in  Trinity  Term,  and  who 
were  intended  to  be  and  were  summoned. 

This  is  a  valid  answer  to  thia  objection. 

It  was  contended  on  the  argument  that  the  defendant 
might  have  challenged  the  grand  jurors  and  therefore  he 
was  too  late  to  move  to  quash.  I  had  some  years  ago  to 
consider  this  question  of  challenge  to  grand  jurors,  in 
The  Queen  v.  Dowey  (1),  and  The  Queen  v.  Gorbei  (2). 
There  are,  no  doubt,  authorities  to  be  found  that  a  grand 
juror  may  be  challenged.  In  the  case  of  The  King  v. 
Kerwin  (3),  some  of  the  judges  held  that  it  could  and 
some  that  it  could  not,  and  I  believe  I  am  safe  in  saying 
that  no  English  case  can  be  found  where  it  was  allowed. 
As  to  the  numerous  cases  cited  from  Bishop's  Criminal 
Law,  there  appear  as  many  decisions  one  way  as  the 
other,  and  if  they  were  all  one  way  American  cases  would 
form  no  safe  guide  for  us. 

Lord  Coke,  says:  (Co.  Litt.  158,  b.)  *'In  a  pro- 
prietaie  probanda^  and  a  writ  to  inquire  for  waste,  the 
parties  have  been  received  to  take  their  challenges." 
Butler's   note  to  this   is   as   follows: — *'Some   seem   to 

(1)    1  Bag.  &  War.  291.  (2)    1  Has.  &  War.  262. 

(3)    31  State  Trials  543. 
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understand  it  as  a  general  rule,  that  challenges  of  jurors 
are  excluded  where  the  inquest  is  for  information  merely, 
or  not  being  so  is  without  an  issue  joined  between  the 
parties;  as  in  inquests  of  office  before  Sheriff's,  Coroners. 
Escheaters,  and  in  writs  of  inquiry  of  damages.  Probably 
Lord  Coke  here  means  to  advert  to  this  doctrine,  and  to 
give  the  proprietale  probanda  and  the  writ  to  inquire  of 
waste,  both  of  which  are  inquests  without  any  issue 
joined,  as  instances  of  exception  to  it.  Broke  adds 
another  exception ;  for  in  abridging  the  case  of  waste 
from  the  Year  Book  of  2  Hen.  IV.,  3,  he  observes  that  the 
law  is  the  same  on  a  writ  of  reddisseisin.  As  to  the  rule 
itself  for  thus  excluding  challenges,  be  it  well  or  ill- 
founded,  the  Sheriff  or  other  officer  taking  the  inquest, 
certainly  ought  not  to  accept  any  jurors  but  such  as  are 
legally  qualified ;  and  if  such  are  received  it  seems  a  just 
ground  for  quashing  the  proceeding  or  error  according  to 
the  nature  of  the  case." 

I  rather  think  that  the  reason  laid  down  for  excluding 
challenges  in  these  cases  is  the  correct  one.  Such 
inquests,  being  ex  parte^  the  parties  who  may  finally  be 
impugned  by  the  proceedings  are  not  necessarily  present 
and  may  be  unware  that  it  is  taking  place  and  therefore 
they  are  bound  to  challenge.  Besides  how  would  it 
work?  Suppose  a  case  like  the  Orange  Riots,  where 
twenty  or  thirty  persons  are  to  be  indicted.  Some  might 
challenge  one  juror  and  some  another,  and  so  reduce  the 
panel  below  the  sufficient  number,  and  the  court  having 
DO  power  to  add  tales,  a  complete  stoppage  of  justice 
would  be  the  result. 

Rule  discharged. 

Palmer,  C.  J.  concurred. 


I 
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The  Queen  on  the  prosecution  of  William  Dunbab 
Stewabt,  v.  Stephen  George  Lawson. 

Affidavit  of  Juror  inadmissible  to  set  asid^  verdict. 

19th  February,  1881, 

Peters,  J.  This  was  an  application  to  set  aside  a 
verdict,  for  misconduct  of  the  jurors,  founded  on 
affidavits  of  some  of  the  jury.  The  misconduct  alleged 
being  the  conversing  with  Pollard,  the  Deputy  Sheriff,  and 
allowing  themselves  to  be  influenced  by  statements 
alleged  to  have  been  made  to  them.  It  is  objected  that 
the  affidavits  of  the  jurors  should  not  have  been  received, 
and  the  first  point  to  be  considered  is  whether  they 
should  have  been  received  or  can  be  used. 

The  consequences  of  permitting  affidavits  of  jurymen 
to  be  received  to  upset  their  verdict  would  be  so 
dangerous  and  would  so  often  interrupt'  the  course  of 
justice,  that  it  has  long  been  an  established  rule  of  law, 
that  no  affidavit  of  a  juror,  or  what  a  juror  has  said  can 
be  received  for  that  purpose. 

In  Owen  v.  Wdrburtan  (1),  decided  in  1805,  this 
question  came  before  the  court.  The  foreman  of  the  jury 
swore  that  four  of  the  jury  wanted  to  find  for  the 
defendant  and  eight  for  the  plaintiff,  and  that  they  agreed 
to  cast  lots,  taking  two  pencils  of  different  lengths,  the 
largest  representing  the  plaintiff  and  the  shortest  the 
defendant.  That  one  of  the  jurymen  held  the  pencils, 
and  another  drew,  that  the  largest  pencil  being  drawn  the 
jury  found  a  verdict  for  the  plaintiff.  The  case  was  fully 
argued  and  Mansfield,  C.  J.  observed  that  as  the 
authorities  on  the  point  were  contradictory,  it  was  fit  the 
'*  point  should  be  settled  one  way  or  other  and  that  they 
would  take  time  to  consider."  And  on  another  day  he 
said  :     **We  have  conversed  with  the  other  judges  upon 

(1)     IN.  K.  326. 
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this  subject,  and  are  all  of  opinion  that  the  affidavit  of  a 
juryman  cannot  be  received.  It  is  singular,  indeed,  that 
almost  the  only  evidence  of  which  the  case  admits  should 
be  shut  out ;  but  considering  the  acts  which  might  be  used 
if  a  contrary  rule  were  to  prevail,  we  think  it  necessary  to 
exclude  such  evidence.  If  it  were  understood  to  be  the 
law  that  a  juryman  might  sot  aside  a  verdict  by  such 
evidence,  it  might  sometimes  happen  that  a  juryman 
being  a  friend  of  one  of  the  parties  and  not  being  able  to 
bring  over  his  companions  to  his  opinion,  might  propose 
a  decision  by  lot,  with  a  view  afterwards  to  set  aside  the 
verdict  by  his  own  affidavit  if  the  decision  should  be 
against  him.  We  are  therefore  of  opinion  that  there  is  no 
ground  to  support  this  rule."  So  in  Strdker  v.  Ghraham 
(1),  where  the  counsel  on  the  argument  observed,  ^Hhat 
the  reason  why  the  affidavit  of  a  juryman  is  not  allowed 
was  because  he  admits  his  own  misconduct,  and  makes 
himself  liable  to  punishment."  Lord  Abinger  said :  ''No, 
it  is  because  otherwise  no  verdict  would  be  safe."  And 
Parke,  B.  said :  ''I  think  on  general  principles  we  cannot 
attend  to  the  affidavit,  when  a  jury  have  openly  concurred 
in  a  verdict  in  open  court,  which  ought  to  be  their  binding 
decision  on  the  case,  it  would  be  most  dangerous,  and 
lead  to  the  greatest  fraud  and  abuse  to  set  it  aside  on  such 
statements  as  that  which  is  made  in  this  case."  And 
Alderson,  B.  says:  ''I  am  of  the  same  opinion,  and  I 
desire  to  express  my  entire  concurrence  in  the  rejection 
of  the  affidavit  because  I  tlflnk  it  important  that  the  rule 
should  be  laid  down  clearly  and  distinctly  by  every 
member  of  the  court.  And  the  American  note  to  this 
case  is,  ''on  a  motion  for  a  new  trial,  the  affidavit  of  a 
juror,  alleging  misconduct  in  himself  or  his  fellow  jurors 
is  not  admissable,"  for  which  he  cites  several  American 
decisions,  see  also  Burgess  v.  Langley  (2). 

And  in  Archbold*s  Pr.,  1526,  it  is  laid  down  that  the. 
court   will   not   receive   affidavits   made    by   any   of  the 

(1)    3  M.  &.  W.  721  (2)    5  M.  &  G.  723. 
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jurymen  or  affidavits  of  what  any  of  the  jurors  have  said, 
or  respecting  such  misconduct. 

It  must  be  proved  in  some  other  way,  and  this  is  the 
case  though  the  misconduct  is  in  some  degree  confirined 
aliunde. 

Such  being  the  law,  we  are  of  opinion  that  we  cannot 
act  on  these  affidavits,  and  we  think  we  erred  in  admitting 
them  to  be  read,  but  when  they  were  objected  to,  we 
looked  over  them  and  finding  the  statements  they  contained 
respecting  Pollard  being  locked  up  with  the  jury  for  a 
very  considerable  time,  as  if  he  had  intruded  himself  upon 
their  deliberations,  we  thought  that  fact  might  take  the 
case  out  of  the  general  rule.  But  when  it  appeared  that 
Pollard,  as  Deputy  Sheriff,  had  only  entered  to  carry 
their  meals  to  and  wait  on  them,  under  the  Sheriff's 
orders  to  do  so,  which  has  been  the  practice  always 
followed  when  jurors  were  long  out,  we  saw  we  had  made 
a  mistake  in  admitting  them  to  be  read  at  all,  and  we 
must  say  that  the  occasion  for  Pollard's  being  in  the  room 
should  have  been  stated  in  the  affidavit.  If  it  had,  it 
would  have  rendered  all  the  conflicting  affidavits  and 
unpleasant  discussion  caused  by  their  admission 
unnecessary. 

Bat  taking  the  affidavit  of  Spence  and  the  other  jurors 
on  which  the  rule  was  granted  as  true,  do  they  really 
show  any  facts  which  would,  if  properly  proved,  induce 
the  court  to  set  aside  the  verdict?  We  think  they  do  not. 
In  the  first  place,  it  must  strike  anyone  who  reads  them 
that  the  deposing  jurors  do  not  say  that  they  did  not  think 
the  defendant  guilty  of  libel,  but  that  the  impression  they 
wish  to  convey  is  that  they  would  not  join  in  a  verdict  of 
guilty  unless  they  were  assured  by  the  judge  that  he 
would  not  be  imprisoned.  The  substance  of  this  is  that 
although  these  jurors  had  taken  a  solemn  oath  to  find 
a  true  verdict  according  to  the  evidence  and  although  they 
felt  that  a  true  verdict  must  be   •'guilty,'  yet   unless  a 
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power  to  interfere  with  the  sentence,  which  I  had  m  my 
charge  expressly  told  them  they  had  nothing  whatever  to 
do  with,  was  conceded  to  them,  they  would  not  perform 
the  obligation  which  the  oath  they  had  taken  imposed 
upon  them. 

As  to  Spence's  statement  in  the  second  paragraph  of  his 
affidavit,  "that  Pollard  the  Deputy  Sheriflf  came  into  the 
jury  room  and  stated  as  follows: — • 'There  is  only  one 
thing  you  can  do,  I  don't  know  what  is  keeping  you  here,** 
**you,"  meaning  the  jurors,  ''will  have  to  stop  here  until 
Saturday  and  even  then  will  be  sent  back  if  you  do  not 
come  down  with  the  one  verdict  you  only  can  find,"  and 
that  he  thought  one  verdict  meant  a  verdict  of  guilty. 
That  he  thought  he  (Pollard)  delivered  this  message  with 
the  authority  of  the  court,  and  that  there  could  be  no 
relief  obtained  until  all  the  jury  agreed  on  a  verdict  of 
guilty,  no  matter  how  long  the  jury  were  confined. 
That  Pollard  delivered  said  message  to  the  jury  about  two 
o'clock  on  Thursday  afternoon  the  3rd  of  February,  and 
that  owing  to  said  message,  the  jury  agreed  to  the  verdict 
rendered  in  this  cause,  and  the  statement  in  the  seventh 
and  eighth  paragraphs  say  that  the  jurors  told  Pollard  to 
ask  the  judge  to  a^ree  not  to  imprison  the  defendant  and 
that  Pollard  left  and  returned  with  a  blank  sheet  of  paper. 

Now  what  does  all  this  amount  to?  Why  that  they 
sent  a  most  improper  message  and  got  no  reply,  and  upon 
this  they  agreed  to  find  a  verdict  of  guilty. 

I  cannot  believe  that  Spence  and  the  others  mean  to  say 
that  they  are  so  thoroughly  unprincipled,  so  utterly 
regardless  of  the  obligation  of  a  jurors  oath,  that  they 
agreed  to  find  the  defendant  guilty  while  they  really 
thought  him  not  guilty  at  all,  merely  because  they  feared 
they  might  be  detained  some  time  longer  before  they 
were  discharged. 

But  the  High  Sherifi^  in  his  affidavit  states  that  when 
in  obedience  to  the  order  of  the  judge,  he  ordered  meals  for 
the   juiy,  he  directed  Pollard,  his   deputy,  to  take  the 
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meal8  himself  into  the  jury  room  and  to  wait  on  the  jury 
and  not  to  allow  any  other  person  to  interfere.  That  on 
Thursday  morning,  as  soon  as  the  judges  came  on  the 
bench,  he  ordered  Pollard  to  inform  the  jury  that  the 
judges  were  there  and  that  if  they  wanted  to  consult  the 
court  on  any  matter  the  judges  were  in  court.  That 
Pollard  went  up  with  the  message.  And  Pollard  swears 
he  delivered  the  message,  and  their  answer  was  that  they 
did  not  want  to  see  the  judge  or  ask  any  questions. 
Pollard  further  state  that  he  received  a  message  from  the 
jury  through  Maloney,  the  officer  in  charge  of  the  jury, 
that  they  wanted  paper  to  write  their  verdict  on,  that  he 
procured  the  paper  from  the  Sheriff,  who  corroborates  his 
statement,  and  that  he  handed  it  through  the  door,  and 
Maloney  also  swears  he  saw  Pollard  hand  the  papers 
through  the  door,  but  he  did  not  enter  the  room.  Pollard 
also  swears  that  he  never  was  asked  to  deliver  any  such 
message  or  any  message,  to  the  judge,  as  is  stated  in  the 
affidavit  of  Spence,  and  that  the  whole  thing  is  false. 
Here,  therefore,  we  have  the  fact  that  on  the  morning  of 
the  day  on  which  they  delivered  their  verdict,  the  jury 
were  informed  that  the  court  was  sitting  and  that  they 
could  come  into  court  and  ask  any  questions,  and  that  they 
said  they  did  not  want  to  ask  any. 

In  the  face  of  this  we  are  asked  to  believe  the  state- 
ment of  Spence  and  others  that  they  thought  they  could 
not  come  down  until  they  had  agreed  on  a  verdict,  and 
that  the  absurd  and  ridiculous  compromise  between  them 
and  the  judge  had  been  negotiated  by  Pollard,  and  that 
the  blank  sheet  of  paper  was  evidence  that  the  judge  had 
complied  with  their  wishes.  The  statements  of  Spence 
and  the  others  are  most  positively  contradicted  by  Pollard 
as  well  as  by  a  large  number  of  the  jurors  themselves. 
But  I  do  not  take  the  trouble  of  adverting  to  them  further. 
For  to  use  the  words  of  Lord  Abinger  in  JStraker  v. 
Chrahamj  where  a  juror's  affidavit  had,  as  is  the  case  here, 
got  improperly  introduced,  I  wish  it  to  be  clearly   and 
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distinctly  UDderstood  that  we  cannot  take  notice  of  the 
affidavits  of  the  jurors  at  all  and  that  we  never  ought  to 
have  admitted  them.  We  were  led  into  the  error  of 
admitting  them  by  the  manner  in  which  Pollards  presence 
in  the  jury  room  was  stated,  conveying  an  entirely 
en'oneous  impression.  And  we  would  recommend  those 
who  make  affidavits  to  recollect  that  a  suppressio  vert  and 
a  suggesHo  falsi ^  in  contemplation  of  law  stand  very  much 
on  the  same  footing.  As  to  the  affidavits  of  the  deposing 
jurors  who  disclaim  the  statements  contained  in  the  first 
affidavits,  it  is  not  necessary  that  we  should  form  or 
express  any  opinion  upon  them,  and  we  only  regret  that 
our  error  in  allowing  the  juror's  affidavits  to  be  read 
opened  a  door  for  their  admission. 

It  is  a  great  mistake  to  suppose  that  improper  conduct 
of  the  jury  is  in  every  ctise  sufficient  to  set  aside  a  verdict. 
There  may  be  improper  conduct  and  such  as  to  load  the 
court  to  punish  the  jurors  for  contempt,  but  it  is  always 
in  the  discretion  of  the  court  to  say  whether  the 
impropriety  is  such  as  ought  to  render  a  new  trial 
necessary.  This  is  the  doctrine  laid  down  in  Morris  v. 
Vivian  (1),  and  the  American  note  to  that  case  is, 
** where  the  conduct  of  the  jury  has  been  improper,  as  to 
separating,  conversing  with  others,  or  taking  refresh- 
ments, but  has  not  been  such  as  to  effect  their  impartiality 
or  capacity,  though  the  jury  may  be  reprimanded  or 
punished  the  verdict  will  not  be  set  aside.  In  the  King 
v.  Kinnear  (2),  fialey,  J.  lays  it  down  that  if  the  jury 
act  improperly  the  judge  may  impose  a  discretiouary 
puuishment  upon  them  for  their  contempt  in  so  doing, 
and  •'if,*'  he  says,  "this  case  were  one  where  the  propriety 
of  the  verdict  admitted  of  doubt  it  would  be  very  proper 
for  the  court  to  take  that  conduct  into  their  consideration 
as  an  additional  reason  for  granting  a  new  trial.** 

There  can  be  no  doubt  of  the  propriety  of  the  verdict 
here.     If  the  defendant  had  not   withdrawn  his   plea  of 

(1)     10  M.  &  W.  137.  (2)     2  B.  &  A.  462. 
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justification  there  might  have  been  a  variety  of  questions 
in  dispute  which  would  have  rendered  it  difficult  for  the 
judge  to  say  whether  the  propriety  of  the  verdict  might 
or  might  not  be  doubtful.  But,  as  I  told  the  jur^  in 
charging  them,  when  the  defendant's  plea  was  withdrawn, 
the  real  defence  was  abandoned,  and  the  only  question 
was  whether  the  publication  was  a  libel  or  not,  and  on 
that  point  it  is  quite  impossible  that  there  can  be  two 
opinions. 

The  rule  must  be  discharged. 

As  the  affidavits  of  the  jurors  were  so  improperly 
admitted  we  have  made  some  observations  respecting  them. 
It  is  so  important  that  the  rule,  which  excludes  all 
affidavits  by  jurors  relating  to  what  took  place  between 
themselves,  should  not  be  questioned,  that  we  again  most 
emphatically  state  that  our  decision  rests  simply  on  the 
ground  that  the  affidavits  were  inadmissible,  and  that  no 
matter  how  strong  they  might  have  been  we  could  not 
legally  permit  them  to  influence  our  decision. 

The  court  very,  much  regret  that  it  cannot  stop  here. 
But  the  conduct  of  Spence,  the  foreman,  and  some  of  the 
other  jurors,  according  to  the  statements  contained  in 
their  own  affidavits,  has  been  so  very  improper  that  we 
cannot,  without  being  guilty  of  a  dereliction  of  duty  allow 
it  to  pass  unnoticed.  For  it  is  for  the  purpose  of  securing 
the  better  and  decent  administration  of  justice  that  power 
is  given  to  the  courts  to  punish  jurors  and  other  officers 
of  the  court,  who  misbehave  themselves  in  the  discharge 
of  their  duties ;  and  when  a  glaring  case  of  this  kind 
occurs,  the  court  should  not  hesitate  to  use  its  power  and 
thereby  render  a  repitition  of  such  conduct  unlikely. 

A  very  erroneous  idea  of  the  obligation  of  a  juror's 
oath  seems  to  be  entertained  by  some,  perhaps  by  many 
persons.  It  is  what  is  called  a  promisory  oath.  The 
juror  solemnly  calling  God  to  witness,  promises  that  he 
will  well  and  truly  try  and  a  true  verdict  give  according 
52 
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to  the  evidence.  Some  seem  to  think  that  a  juror, 
although  clearly  convinced  by  the  evidence  that  a  verdict 
one  way  should  be  given ,  can  without  violating  his  oath 
refuse  to  find  any  verdict  at  all  But  this  is  a  mistake. 
He  promised  to  give  a  verdict  as  well  aa  to  truly  try,  and 
when  the  evidence  is  such  as  must  convince  him  of  the 
defendant's  guilt,  he  as  clearly  violated  the  obligation  of 
his  oath,  by  refusing  to  find  any  verdict,  as  he  would  do, 
if  he  found  a  person  guilty,  whom  he  conscientiously 
believe  to  be  innocent. 

ORDER. 
IN  THE  SUPREME  COURT. 

Their  lordships,  the  judges  of  the  Supreme  Court,  this 
day  taking  notice  in  open  court  of  certain  affidavits  made 
by  Allan  Bamsay  Spence,  the  foreman  of  the  jury  in  a 
certain  cause  lately  tried  in  the  said  court,  wherein  Our 
Sovereign  Lady  the  Queen  on  the  prosecution  of  William 
Dunbar  Stewart  was  the  prosecutor  and  Stephen  George 
Lawson  was  the  defendant,  and  sworn  respectively  on  the 
5th  and  7th  days  of  February  instant,  containing  matter 
respecting  his  conduct  while  deliberating  as  a  juror  in  the 
said  cause  and  respecting  the  same,  and  his  conversing 
with  the  Deputy  Sheriff  in  order  to  induce  him  to 
negotiate  with  the  judge  terms  respecting  the  sentence  to 
be  imposed  on  the  said  defendant,  before  he,  the  said 
Allan  Bamsay  Spence,  would  agree  to  a  verdict  of  guilty. 
Their  lordships  upon  taking  the  said  matters  into 
consideration,  and  deeming  the  conduct  of  the  said  Allan 
Bamsay  Spence  to  be  a  contempt  of  this  court,  do  think 
fit  aiid  so  order,  that  the  said  Allan  Bamsay  Spence, 
having  personal  notice  hereof  do  show  cause  unto  this 
court,  on  the  third  day  of  May  next,  why  he  should  not 
be  punished  for  his  contempt  and  that  he  do  then 
personally  attend  to  this  court. 

And  let  similar  orders  be  served  on  Angus  McAulay, 
Henry  Ho  watt,  Chas*  Dunsford  and  David  Arbing. 
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James  H.  Meaoham  v.  John  Eobebtson. 

Construction  of  County  Court  Act. 
Appeal  Arom  County  Court  where  Judgment  under  96.00. 
Heldy  (Peters,  J.)  no  Jurisdiction. 

28th  February,  1881. 

Motion  to  dismiss  appeal  for  want  of  jurisdiction. 
Davies,  Q.  C.  for  appellant. 
Mr.  Peters,  for  respondent. 

1st  March,  1881. 

Petebs,  J.  This  was  an  appeal  from  a  judgment  of 
the  County  Court. 

It  was  objected  that  under  the  proviso  to  the  93rd 
section  of  the  County  Court  Act  of  1878,  no  appeal  lies 
where  the  judgment  is  under  five  dollars,  as  was  the  case 
here.  The  first  part  of  the  section  enacts  that  either 
party  may  appeal  from  any  order  or  judgment  to  the 
Supreme  Court,  provided  the  appeal  be  perfected  within 
ten  days  after  the  date  of  the  judgment,  but  the  second 
proviso  in  the  section  is  as  follows  :— 

*  'Provided  also  that  no  appeal  shall  be  granted  in  any 
action  in  which  the  judgment  awarded  shall  be  less  than 
five  dollars ;  nor  from  any  judgment  by  default  unless  a 
new  trial  shall  first  have  been  applied  for  and  refused,  in 
which  case  an  appeal  shall  lie  within  ten  days  after 
such  refusal." 

It  is  contended  that  the  words  ''unless  a  new  trial  shall 

be  applied  for  and  refused,"  applied  to  or  are  connected 

with  the  pre-antecedent  words,  "judgment  for  less   than 

five  dollars,"  as  well  as  with  their  immediate  antecedent, 

**  judgment  by  default." 

Webster's  Dictionary  gives  this  definition  of  the  word 
*  'nor,"  "a  negative  connective  or  particle  introducing  a 
second  member,  a  clause  of  a  negative  preposition, 
following  neither  or  not  in  the  first  as  or  in  afiirmative 
propositions  follows  either  sometimes  also  used  with  the 
first  member  for  neither,  and  sometimes  the  neither  is 
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omitted  and  implied  by  the  use  of  "nor,"  Now  what  is, 
the  proposition  here?  That  no  appeal  shall  be  granted 
when  the  judgment  is  for  less  than  five  dollars,  that  it 
seems  to  me  to  form  a  distinct  negative  proposition 
respecting  judgments  for  five  dollars.  But  the  dratlsman 
wants  to  bring  judgments  by  default  within  the  sphere  of 
the  interdict  against  appeal  and  uses  the  word  nor  to 
connect  such  judgments  with  the  interdict,  but  qualifies 
the  rigor  of  the  interdict  respecting  them  by  the  words, 
''unless  a  new  trial  shall  have  been  applied  for,  i&c."  If 
we  substitute  the  word  ''neither  "  for  "nor,"  which  the  nor 
here  evidently  implies,  the  clause  will  read,  "neither  shall 
any  appeal  be  granted  from  a  judgment  by  default  unless 
a  new  trial,  &c.,'*  the  meaning  of  the  clause  would  then 
be  perfectly  plain. 

It  seem&i  to  me  therefore  that  by  the  most  strict  and 
accurate  construction  if  the  judgment  be  under  five 
dollars,  no  appeal  lies. 

But  putting  verbal  criticism  aside,  and  looking  at  the 
Act  and  the  ordinary  law  respecting  the  subject  matter  it 
is  dealing  with,  I  think  it  manifest  that  such  was  the 
intention.  We  know  that  according  to  the  ordinary  rules 
of  procedure  in  all  courts  a  judgment  by  default  may  be 
set  aside,  if  the  defendant  shews  any  reasonable  excuse 
for  having  allowed  it  to  pass  against  him.  The  qualifying 
provision  in  this  act  therefore  respecting  judgments  by 
default  is  in  accordance  with  the  usual  mode  of  procedure 
and  just  what  we  would  expect  to  find  in  the  Act. 

But  why  should  the  legislation  make  such  a  provision 
respecting  a  plaintiff  who  had  appeared  and  failed  to 
establish  a  claim  beyond  five  dollars.  Ho  like  a  plaintiff 
who  recovers  $100  had  under  the  107  section  a  right  to 
apply  for  a  new  trial  within  six  days  or  to  appeal  within 
ten  days.  Yet  if  the  plaintiff's  contention  is  correct  the 
man  who  recovers  $50  is  entitled  to  ten  days  from  the 
date  of  the  judgment  to  appeal.  But  the  man  who  only 
recovers  five  dollars  is  entitled  to  ten  daj'^s  from  the  time 
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he  is  refused  a  new  trial.  The  reason  for  extending  the 
time  for  appearing  against  a  judgment  by  default  is 
obyious.  The  defendant  was  not  present  and  might  not 
know  for  some  time  that  a  judgment  was  entered  against 
bim,  and  for  that  reason  ten  days  from  the  time  of  the 
court  refusing  him  a  new  trial  are  allowed  him  to  appeal. 
But  why  should  this  exceptional  favor  be  shown  to  a 
plaintiff  who  was  present,  had  a  trial  and  recovered  only 
five  dollars,  especially  when  another  suitor  who  recovered 
ten  dollars  would  not  have  that  favor  extended  to  him. 

The  jurisdiction  of  this  court  to  hear  the  appeal  is 
derived  from  the  County  Court  Act  of  1873,  as  it  gave  no 
appeal  this  court  had  no  jurisdiction  to  hear  the  appeal, 
and  the  case  must  be  sent  back  to  the  County  Court. 

I  would  further  remark  that  this  case  has  raised  a 
question  respecting  the  travelling  fees  of  witnesses  coming 
from  abroad  of  much  importance  to  the  people  of  this 
Island. 

The  action  was  brought  on  a  contract  made  with  the 
plaintiff  for  the  publication  of  a  picture  of  the  defendant's 
farm  and  premises  in  a  well  known  atlas.  The  travelling 
fees  of  the  plaintiff  and  another  witness  from  Chicago 
amounted  to  $180,  which  as  the  law  stands  the  court  had 
to  allow. 

It  seems  to  me  that  the  law  regarding  these  charges 
should  be  altered,  by  providing  that  where  a  contract  is 
made  in  this  Island  either  by  a  plaintiff  or  through  the 
instrumentality  of  an  agent,  the  mileage  of  witnesses  from 
abroad  should  bo  calculated  from  the  place  where  the 
witness  lands  on  the  Island. 

If  a  resident  in  this  Island  sued  on  such  a  contract 
cannot  contend  what  he  considers  an  illegal  or  unjust 
demand,  without  subjecting  himself  in  case  of  an  adverse 
decision  to  such  enormous  costs  for  witnesses  fees,  it  is 
clear  that  a  poor  man  may  in  many  cases  be  terrified  into 
submission  to  an  illegal  or  unjust  demand  through  fear  of 
being  ruined  if  he  loses  the  suit. 
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The  Island  is  flooded  with  trayelling  agents  soliciting 
people  to  deal  with  persons  abroad  for  merchandize, 
insurance,  maps,  &c.,  and  if  the  present  state  of  the  law 
is  allowed  to  continue  it  may  be  so  manipulated  that  the 
witnesses  travelling  fees  will  in  many  cases  prove  not  the 
least  profitable  part  of  the  business. 
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William  Stonb  y.  Samuel  C.  Nash. 

Canada  Temperance  Act^Qovemor  Generals  ProdamcUion—Ihidence — 
Cof^/Ucting  provisions  of  later  local  act  uUra  vires. 

Appeal  flrom  conTicdon  uader  provisions  of  Canada  Temperance  Act. 

28th  February,  1881. 
Davies,  Q.  C.  for  appellant. 
Mr.  Peters  for  respondent. 

Cur  ad  vuiL 

5tli  March,  1881. 

Peters,  J.  This  was  an  appeal  from  a  convictioD  for 
a  penalty  of  fifty  dollars  imposed  on  the  defendant  under 
the  Canada  Temperance  Act  of  1878,  section  100,  and  101. 

It  is  not  necessary  to  allude  to  the  arguments  and 
authorities  as  the  whole  case  turns  on  two  points.  Ist, 
whether  the  Governor  General's  Proclamation  is  evidence 
that  all  the  necessary  preliminary  proceediugs  were 
properly  had.  2nd,  whether  the  Island  Act  of  42nd  Vic, 
Cap.  6,  passed  in  Juue,  1879,  where  it  conflicts  with  the 
Governor  General's  Proclamation  is  ultra  vires. 

As  to  the  first  point  I  think  it  is  clear  that  the  Governor 
General's  Proclamation  is  sufficient  proof  or  at  lesiat prima 
facie^  that  all  necessary  preliminary  proceedings  had 
taken  place  and  were  legally  done. 

As  to  the  second  point  I  am  of  opinion  that  the  Island 
Act  42nd  Vic,  Cap.  6,  so  far  as  it  conflicts  with  the 
Governor  General's  Proclamation  is  ultra  vires^  because 
the  Canada  Temperance  Act  was  passed  before  the 
Island  Act,  and  when  the  Governor  General  in  persuance 
of  the  power  given  him  by  the  Act  issued  his  proclamation 
it  must  be  read  as  if  the  proclamation  was  incorporated  in 
the  Act.  Stone's  license  expired  on  the  18th  of  January, 
1880,  and  ninety  days  after  that  the  Act  came  into 
operation ;  it  follows  that  the  Temperance  Act  was  in 
force  as  law  in  King's  County  before  the  6th  of  June, 
1880,  when  this  prosecution  was  commenced. 

The  appeal  must  be  dismissed  with  costs. 
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James   Larkins  v.   William  C.    Montgomery,   Jameb 
Patten  and  Charles  E.  Bernard. 

Public  Schools  Act,  1877— Construction  of—Trustees'  Powers  of  dimiual 
of  teacher. 

Defendants  as  trustees  gave  notice  of  dismissal  to  plaintiff,  who  was  \ 
schoolmaster,  on  6th  November,  and  subsequently  locked  him  out 
of  the  school.  Plaintiff  after  expiration  of  three  months  fW>m  notice 
brought  action  for  wrongful  dismissal  against  the  trustees  person- 
ally and  obtained  a  verdict.  On  motion  of  non-suitor  for  new  tri&l 
plaintiff  *s  counsel  contended  that  the  locking  out  was  a  continuing 
wrong,  and  that  action  would  lie  at  any  time  within  three  months 
from  such  locking  out. 

Held,  (Palmer,  C.  J.  and  Peters,  J.)  that  it  was  not  a  continuing 
wrong  and  that  plaintiff  must  be  non-suited. 

Motion  to  set  aside  verdict  for  plaintiff  or  for  a 
non-suit. 

14th  February,  1881. 
Davies,  Q.  C.  shews  cause. 
Hodgson,  Q.  C.  in  support. 

Cur.  ad.  vidt. 

3rd  May,  1881. 

Palmer,  C.  J.  This  cause  was  tried  in  Summerside, 
in  October  Term,  1880,  when  a  verdict  was  found  for  the 
plaintiff,  but  leave  was  reserved  to  the  defendant  to  move 
for  a  non-suit  or  new  trial. 

The  plaintiff  is  a  licensed  school  teacher,  and  on  the 
15th  of  July,  1879,  entered  into  an  agreement  under  seal 
with  the  defendants  as  trustees  of  the  South  Kildare 
School  District,  otherwise  the  School  Corporation,  to 
teach  a  school  in  the  said  district  during  the  school  year, 
ending  on  the  30th  day  of  June  following,  in  conformity 
with  the  provisions  of  the  Public  Schools  Act  of  1877, 
&c.  The  plaintiff  was  to  have  in  addition  to  the 
statutable  allowance  for  a  third  class  teacher  the  sum  of 
fifty  dollars  as  a  supplemental  allowance  for  the  year. 
The  agreement  was  to  continue  from  year  to  year,  except 
the  supplemental  allowance,  subject  to  terminate  at  the 
end  of  the  schdol  year  by  either  party  giving  one  month's 
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notice  in  writing ;  the  supplemental  allowance  was  only 
to  continue  if  voted  yearly.  Some  objections  having 
been  raised  to  the  plaintiff's  conduct  in  reference  to  his 
supervision  of  the  scholars,  the  defendants  by  a  written 
communication  to  him  xlated  2nd  September,  1879, 
followed  by  another  one  dated  the  9th  of  the  same  month, 
notified  the  plaintiff  that  his  services  as  teacher  were  no 
longer  required,  alleging  as  cause,  <<his  continued  neglect 
of  duty  with  respect  to  the  morals  of  scholars  while  ander 
his  charge." 

.  On  the  30th  September,  following,  the  plaintiff  having 
taught  the  school  up  to  that  period  the  defendants  signed 
the  customary  certificate,  to  the  effect  that  the  plaintiff 
had  faithfully  discharged  his  duties  during  the  last  three 
months  and  that  he  was  entitled  to  recover  the  sum  of 
$45  for  his  said  services,  &c.,  &c.  The  plaintiff,  however, 
refused  to  surrender  the  school  as  notified  and  appealed 
to  the  Superintendant  of  Education,  which  resulted 
in  the  Board  of  Education  disapproving  of  the  dismissal 
of  the  plaintiff.  Subsequently  to  this  the  newly  appointed 
Superintendant  of  Education  attended  personally  at  the 
district  and  an  enquiry  was  made  into  the  master's  conduct, 
after  which,  viz. :  on  the  6th  of  November,  1879, 
the  defendants  took  possession  of  the  school  house,  and 
pulled  down  the  flue  of  the  stove  and  locked  up  the 
building,  thereby  preventing  the  plaintiff  from  occupying 
it  any  further. 

On  the  31st  of  March,  the  plaintiff  commenced  this 
action.  The  declaration  contains  two  counts;  in  the  first 
the  agreement  is  set  out  in  substance  with  the  usual 
averment  of  performance  of  all  conditions,  &c.,  the  breach 
alleged  being  that  the  defendants,  while  the  plaintiff  was 
engaged  in  teaching  the  school,  wilfully  and  illegally 
without  any  just  cause  and  with  intent  to  injure  plaintiff 
in  his  profession  of  a  teacher,  and  to  deprive  him  of  his 
salary  as  school  teacher  and  contrary  to  the  powers  vested 
53 
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in  them  as  trustees,  Ac,  turned  the  plaintiff  out  of  the 
said  school  and  locked  the  schoolhouse,  and  broke  down 
the  flue  of  the  said  building  rendering  it  unfit  for  use,  by 
which  he  lost  his  employment  and  has  been  unable  to 
obtain  both  his  government,  and  his  supplementary 
allowance,  &c. 

The  second  count  set  out  the  agreement  verbatim  and 
charged  that  the  defendants  wilfully  and  maliciously  with- 
out any  just  or  reasonable  cause  and  with  intent  to 
injure  plaintiff,  &c.,  turned  him  out  of  the  school,  as 
in  first  count.  This  count  was  amended  at  the  trial,  but 
a  verdict  was  found  for  the  defendant.  Pleas.  To  the 
first  count  a  traverse  of  the  school  corporation  having 
entered  into  the  said  agreement.  To  the  second  count  a 
traverse  of  the  agreement  or  promise  as  alleged.  And  to 
the  whole  declaration  a  statutable  plea  of  not  guilty  by 
virtue  of  the  said  School  Act.  The  rule  was  granted  on 
several  grounds  by  way  of  objection  to  the  first  count, 
viz. :  that  the  contract  was  not  set  out  as  under  seaU  that 
it  purported  to  be  between  plaintiff  and  a  corporation, 
whereas  it  was  signed  by  the  defendants  as  trustees 
individually,  &c.  These  objections  I  do  not  deem  it 
necessary  to  go  into,  because  the  question  appears  to  me 
to  turn  on  the  statutable  plea  of  limitation,  viz :  by  the 
72nd  section  of  the  Public  School  Act,  1877,  it  is  provided 
that  *^no  action  shall  be  brought  against  any  school 
trustee  individually  or  against  the  trustees  in  their 
corporate  capacity,  or  against  the  secretary  of  the  trustees, 
for  any  thing  done  by  virtue  of  the  office  of  trustee  or 
secretary  unless  within  three  months  after  the  act 
committed  and  upon  one  month's  previous  notice  thereof 
in  writing." 

Now  the  breach  alleged  in  the  first  count  of  the 
plaintiff's  declaration  is  that  the  defendants  wilfully  and 
contrary  to  the  power  and  authority  vested  in  them  as 
trustees  I  &c.,  turned  the  plaintiff  out  of  the  said  school- 
house  and  locked  the  said  schoolhouse,  and  broke  down 
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the  flue,  &c.,  and  refused  and  ever  since  continually 
refused  to  permit  the  plaintiff  to  enter,  &c.  The  day  of 
this  turning  out  was  proved  to  be  the  6th  of  November, 
1879,  and  this  action  was  not  commenced  until  the  31st  of 
March,  1880.  Is  not  the  action,  therefore,  barred  by  the 
above  recited  limitation  clause? 

It  was  argued  by  Mr.  Davies  that  this  section  is 
confined  to  acts  of  commission  only  and  that  the  actual 
wrong  to  the  plaintiff  was  the  continued  refusal  to  allow 
him  to  re-enter  to  resume  his  business  of  teaching  which 
he  Mr.  Davies  contended  was  as  much  the  gravamen  of 
the  charge  as  the  act  of  turning  plaintiff  out  of  the  school- 
house  and  that  therefore  the  cause  of  action  was  a  con- 
tinuing one  during  the  whole  of  the  first  year  of  the 
agreement.  That  by  clause  66  of  the  Schools  Act,  it  is 
enacted,  ^'That  in  case  they,  the  Board  of  Trustees, 
wilfully  neglect  or  refuse  to  exercise  such  powers  the 
trustee  or  trustees  so  neglecting  or  refusing  shall  be 
personally  responsible  for  the  non-fulfilment  of  such  con- 
tract or  agreement."  And  that  therefore  under  this 
section  it  was  open  to  the  plaintiff  to  bring  his  action 
unlimited  by  the  three  months  prescribed  in  the  42nd 
section,  but  in  this  view  I  cannot  by  any  means  concur. 
If  it  was  expedient  to  limit  actions  against  the  trustees  to 
a  certain  period,  I  cannot  see  why  the  limitation  should 
not  be  applied  to  actions  to  be  brought  under  this  section 
as  well  as  those  brought  under  the  72nd  section.  The 
reasoning  applies  equally  to  both. 

The  cause  of  action  was,  in  my  opinion  the  closing  of 
the  schoolhouse  against  the  plaintiff  and  rendering  it  unfit 
for  his  occupation.  The  injury  which  followed  by  which 
he  was  precluded  from  teaching  and  earning  his  salary 
was  the  damage  and  not  the  gist  or  cause  of  action.  The 
authorities  which  show  this  distinction  are  numerous  and 
the  principle  is  now  well  established,  and  that  in  actions 
on  the  case  as  well  as  in   assumpsit.     I  am  of  opinion 
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therefore  that  the  action  was  brought  too  late  and  that  the 
verdict  should  be  set  aside  and  a  non-suit  entered. 

Peters,  J.  This  was  an  action  brought  by  the  plaintiff 
who  was  a  schoolmaster,  against  the  defendants  who  were 
the  school  trustees  for  the  district,  for  wrongfully  and 
without  cause  dismissing  him  and  locking  him  out,  on  the 
6th  of  November,  1879. 

The  first  question  is  whether  the  action  is  brought 
in  time? 

The  72nd  section  of  the  School  Act  of  1877,  40th  Vic, 
Cap.  1,  enacts  <Hhat  no  action  shall  l)e  brought  against 
any  school  trustee  individually  or  against  the  trustees  in 
their  corporate  capacity,  or  against  the  secretary  of  the 
trustees  for  anything  done  by  virtue  of  the  office  of  trustee 
or  secretary  unless  within  three  months  after  the  act  com- 
mitted, and  upon  one  month's  previous  notice  thereof  in 
writing,  and  if  it  appears  that  the  defendant  acted  under 
the  authority  of  this  act  the  jury  shall  give  him  a  verdict," 

The  statute  therefore  gives  trustees  two  prot'Cctions, 
first,  that  any  action  brought  against  them  for  anything 
done  by  virtue  of  their  office  must  be  brought  within 
three  months  after  the  alleged  wrongful  act  was  committed, 
and  secondly,  that  the  defendants  must  have  a  month's 
notice  of  the  intended  action,  the  object  of  the  last  pro- 
vision being  to  enable  a  trustee  who  has  mistakenly  acted 
in  excess  of  or  beyond  his  authority  to  tender  amends  and 
thereby  save  himself  from  the  expense  of  a  suit. 

I  may  remark  that  wherever  a  notice  is  necessary  the 
limitation  of  three  months  applies  and  therefore  a  decision 
that  a  defendant  is  entitled  to  the  protectjon  which  a  notice 
affords  shews  that  the  defendant  is  also  entitled  to  the 
benefit  of  the  limitation. 

There  can  be  no  doubt  that  the  defendant  was  entitled 

to  the  benefit  of  notice,  the  rule,  although  rendered  by 

some    decisions    obscure,    is    now    well    esbiblished   by 

Herman  v.  Seneschil  (1),  Poulsum  v.   Thirst  (2),  and 

(1)    13  C.  B.  N.  S.  392.  (2)     L.  R.  2  C.  P.  449. 
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Chamberlain  v.  King  (1),  and  it  ib  this,  that  if  the 
defendant  really  believed  in  the  existence  of  a  state  of 
facts,  which  if  they  had  existed  would  have  justified  him 
in  acting  as  he  did  and  which  without  reference  to  the 
evidence  might  reasonably  have  led  him  to  that  belief,  he 
is  entitled  to  the  protection.  As  observed  by  Williams,  J. , 
^'protecting  clauses  would  be  useless  if  it  were  necessary 
that  the  persons  claiming  their  benefit  should  have  acted 
rightly,  the  cases  to  which  they  refer  must  be  between  a 
mere  foolish  imagination  and  a  perfect  observance  of  the 
statute."  But  on  this  point  there  is  real!}'  no  serious 
contention,  the  plaintiff  gave  a  notice  of  action  which, 
though  objected  to  in  form,  we  think  was  sufficient. 

But  as  regards  the  non-suit  the  real  point  is  whether 
the  action  is  brought  in  time,  that  is  to  say,  within  three 
months  after  the  act  committed. 

The  defendants  in  September,  1879,  gave  the  plaintiff 
notice  of  dismissal,  and  on  the  6th  of  November,  1879, 
they  locked  the  plaintiff  out  of  the  schoolhouse,  and  the 
exercise  of  his  functions  as  a  teacher  was  from  that  time 
terminated.  If  the  three  mouths  limited  for  bringing  his 
action  commences  on  the  6th  of  November  the  action  is 
too  late. 

But  it  is  contended  that  there  was  a  sort  of  continuing 
injury  and  that  the  act  committed  was  the  not  giving  him 
the  certificate  to  enable  him  to  obtain  his  quarter's  salary 
on  the  1st  January,  1880,  which  if  he  had  continued  to 
teach  he  would  have  been  entitled  to,  but  I  am  of  opinion 
that  that  argument  cannot  prevail ;  the  gist  of  the  action 
is  that  the  defendants  without  any  lawful  cause  dismissed 
the  plaintiff,  and  on  the  6th  November  locked  him  out, 
that  was  the  final  completion  of  their  alleged  wrongful 
act.  The  damage  he  sustained  by  not  getting  his 
certificate  on  the  1st  of  January  is  not  the  gi^t  of  the 
action  but  only  an  allegation  of  special  damage  which  was 
not  necessary  to  entitle  the  plaintiff  to  a  verdict,  and  if 
(3)     L.  R.  6  C.  P.  474, 
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there  had  been  no  such  allegation  the  jury  if  they  found 
that  the  defendants  in  dismissing  and  locking  him  out 
were  not  acting  under  the  authority  of  the  act,  would  have 
had  a  right  to  consider  not  only  the  immediate  but  also 
the  prospective  damages  likely  to  result  from  the  wrongful 
act  committed  on  the  6th  November.  The  case  of  Howdl 
V.  Young  (1),  is  a  conclusive  authority  on  this  point. 
In  that  case  an  attorney  was  sued  for  negligence  in  taking 
a  security.  The  defect  in  the  security  was  not  discovered 
until  after  six  years  from  the  taking  of  it,  the  plaintiff 
sought  to  take  it  out  of  the  statute  by  arguments  similar 
to  those  used  here,  he  alleged  that  the  interest  on  the 
£3000  lent  since  1820,  which  had  been  paid  up  to  that 
time,  had  been  lost,  and  that  he  was  in  danger  of  losing 
the  principal.  But  the  court  held  that  the  misconduct  of 
the  defendant  in  taking  a  bad  security  constituted  the  gist 
of  the  action,  and  that  the  time  ran,  from  the  time  the 
security  was  taken.  Holroyd,  J.  says  :  "The  breach  of 
the  promise  or  duty  took  place  as  soon  as  the  defendant 
took  the  insufficient  security,  whether  the  plaintiff  there- 
fore elect  to  sue  in  one  form  or  another  the  cause  of  action 
which  in  either  form  is  substantially  the  same  accrued  at 
the  same  moment  of  time,  the  breach  of  duty  therefore 
constituting  a  cause  of  action,  it  follows  that  the  statute 
of  limitations  is  a  bar  to  this  action,  unless  the  special 
damage  alleged  in  the  declaration  constitute  a  new  cause 
of  action.  Fetter  v.  Beal  (2),  is  an  authority  to  show 
that  the  special  demand  alleged  in  this  case  does  not 
constitute  any  fresh  ground  of  action,  but  that  it  is  merely 
the  damage  which  results  from  the  original  cause  of  action. 
There  tho  declaration  stated  that  the  defendant  beat  the 
plaintiff's  head  against  the  ground  and  that  he  brought  an 
action  of  assault  and  battery  for  that,  and  recovered;  and 
that  since  the  recovery,  by  reason  of  the  same  battery,  a 
piece  of  his  skull  had  come  out.  The  defendant  pleaded 
inhar  the  recovery  mentioned  in  the  declaration,  and 
(1)    5B.  AC.  269.  (2)     ISalk.  11. 
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averred  it  to  be  for  the  same  assault.  The  plaintiff 
demurred,  and  it  was  averred  that  this  subsequent 
damage  was  a  new  matter  which  could  not  be  given  in 
evidence  in  the  first  action,  when  it  was  not  known ;  and 
it  was  compared  to  the  case  of  a  nuisance  where  every 
new  dropping  is  a  new  act;  but  Holt  C.  J.  said,  ''every 
new  dropping  is  a  new  act,  but  here  is  not  a  new  battery, 
and  in  trespass  the  gravamen  or  consequence  of  the 
battery  is  not  a  new  ground  of  action  but  the  measure  of 
the  damage  which  the  jury  must  be  supposed  to  have 
considered  at  the  trial,"  ♦  ♦  ♦  and  he  concludes,  *'so 
here  if  the  action  had  been  brought  immediately  after  the 
insufficient  security  had  been  taken  the  jury  would  have 
beeu  bound  to  give  damages  for  the  probable  loss  which 
the  plaintiff  was  likel}'-  to  sustain  from  the  invalidity  of 
the  security.  It  appears  to  me  therefore  that  the  sub- 
sequent special  damage  did  not  cause  any  fresh  cause  of 
action." 

And  the  general  rule  is  that  where  there  has  once  been 
a  complete  cause  of  action  arising  out  of  contract  or  tort, 
the  statute  begins  to  run  and  that  subsequent  circum- 
stances which  would,  but  for  the  prior  wrongful  act  or 
default,  have  constituted  a  cause  of  action  are  disregarded. 
See  Wilkinson  V.  Verity  (1),  and  Angell  on  limitations, 
123,  note  3,  says,  '*where  a  person  has  been  guilt}'  of 
negligence  or  breach  of  duty,  the  gist  of  the  action  is  the 
negligence  or  breach  of  duty  and  not  the  injury  con- 
sequent thereon.  The  statute  therefore  begins  to  run 
from  the  negligence  or  breach,  whether  the  action  in  point 
of  form  be  case  or  assumpsit." 

But  it  is  said  there  was  a  continuing  wrong  in  keeping 
the  plaintiff  out  of  the  schoolhouse,  he  having  gone  there 
day  by  day  to  get  in,  but  on  the  6th  November,  rightly  or 
wrongly  the  defendants  having  previously  given  him 
notice  of  dismissal,  had  locked  him  out  of  the  schoolhouse 
of  which  they  had  the  control  as  trustees,  and  thereby, 
(1)    L.  B.  9  C.  P.  206. 
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whether  rightly  or  not  on  their  part  is  not  the  question, 
terminated  his  employment.  Now  I  do  not  think  it  is  in 
the  power  of  a  plaintiff  where  a  tort  has  been  committed 
which  gave  him  a  complete  cause  of  action  for  all  damages 
which  had  or  could  result  from  it,  by  any  act  of  his  own, 
to  extend  the  time  for  suing,  and  thus  evade  the  time 
limited  by  the  statute  for  doing  so. 

The  cases  of  continuing  torts  or  wrongs  generally  arise 
from  some  act  done  by  the  defendant  on  his  own  land, 
which  though  lawful  in  itself  causes  consequential  damage 
to  the  lands  or  property  of  the  plaintiff.  The  act  done  in 
such  cases  being  lawful  in  itself  no  right  of  action  arises 
until  such  damage  occurs,  and  when  it  does  the  plaintiff 
can  only  recover  the  damage  sustained  before  the 
action  is  brought,  and  then  a  new  action  lies  for  sub- 
sequent damage  arising  from  the  same  cause.  In  WliUe" 
house  V.  Fellows  (1),  where  this  subject  of  continuing 
wrongs  was  much  discussed,  Williams,  J.  says:  •'! 
have  heard  no  satisfactory  answer  to  Mr.  Grey's 
argument.  Suppose  an  action  to  have  been  commenced 
immediately  after  the  first  injury  occured  to  the  plaintiff's 
pitts  from  the  falling  of  the  water  down  the  wall  in 
question ;  when  that  cause  came  to  be  tried  the  only 
question  would  be  how  much  damage  the  plaintiff  had 
actually  sustained.  It  would  be  monstrous  injustice  to 
hold  that  the  jury  must  assume  that  the  defendants  would 
persevere  in  their  wrongful  conduct  and  the  damages  must 
be  assessed,  on  that  assumption  all  that  the  jury  could  do 
would  be  to  find  what  damages  the  plaintiff*  had  sustained 
down  to  the  time  of  the  commencement  of  the  action. 
According  to  the  assumption  the  plaintiff  has  sustained 
damage  from  the  wrongful  continuance  of  the  nuisance. 
Did  the  statute  intend  that  he  should  have  no  remedy  for 
that?  The  true  answer  to  this  objection  as  it  seems  to  me 
is  that  no  fresh  cause  of  action  arises  from  each  fresh 
damage,  but  that  when  there  is  not  only  a  fresh  damage 
(1)    10  C.  B.  N.  S.  7e5. 
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but  a  continuance  of  the  cause  of  damage,  such  con- 
tinuance of  the  wrongful  act  which  caused  the  damage 
constitutes  a  fresh  cause  of  action."  So  in  some  cases  of 
trespass  for  making  erections  on  the  plaintiff's  land  as 
was  the  case  in  Holmes  v.  Wilson  (1),  where  the  plaintiff 
after  recovering  in  one  action  was  allowed  to  recover  in 
a  second  for  the  continuance  of  the  erections,  so  in  case  of 
false  imprisonment  where  each  day*s  detention  is  a  new 
cause  of  action.  But  in  the  present  case,  on  the  6th  of 
November,  the  defendants  committed  an  act  t.  e.  gave  the 
plaintiff  a  cause  of  action  to  recover  not  only  damages 
sustained  at  the  commencement  of  the  suit,  but  to  recover 
all  damages  which  he  could  or  might  in  any  way  sustain 
from  being  turned  out  of  his  situation  or  in  being 
prevented  from  teaching  to  the  end  of  his  year,  and  as  a 
fact  he  has  actually  recovered  prospective  damages  for  the 
jury  have  evidently  given  him  his  whole  salary  up  to 
June,  1880,  although  his  action  was  commenced  on  the 
31st  March,  preceding.  See  Lloyd  v,  Wignej/  (2).  To 
use  the  language  of  Holroyd,  J.  *Mt  appears  to  me  there- 
fore that  the  subsequent  special  damage  alleged  in  this 
declaration  did  not  constitute  any  fresh  cause  of  action,'' 
and  that  the  limitation  of  three  months  began  to  run  from 
the  6th  of  November,  and  therefore  the  plaintiff  should  be 
non-suited. 

Even  if  the  law  on  this  point  had  not  in  ray  judgment 
been  against  the  plaintiff,  I  think  the  verdict  so  decidedly 
against  the  weight  of  evidence  that  there  must  on  that 
ground  have  been  a  new  trial. 

The  72nd  section  after  limiting  the  time  for  bringing  an 
action  and  providing  for  notice  of  action,  enacts  that  if  on 
trial  it  appears  *Hhat  the  defendant  acted  under  the 
authority  of  the  act  the  jury  shall  give  him  a  verdict." 
There  seems  some  contradiction  between  the  latter  part  of 
the  72nd  section  and  the  73rd  section,  for  as  no  action  can  ^ 
be  brought  except  against  the  trustees  if  in  a  case  where 
(1)    10  A.  &E.  503.  (2)    6Bing.  489. 
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they  clearly  acted  under  the  authority  of  the  act,  but 
erroneously  so  that  the  plaintiff  had  been  damnified  aud 
had  a  right  to  recover,  yet  as  there  never  could  be  a 
verdict  against  them  there  never  could  be  anything  for  the 
73rd  section  to  operate  upon.  But  I  think  when  the  two 
sections  are  read  together  they  must  be  held  to  mean  that 
when  the  act  done  is  within  their  jurisdiction  or  power 
but  their  decision  is  erroneous  there  may  be  a  verdict 
against  them  to  be  paid  by  assessment  against  the  district, 
and  if  so  the  plaintiff  might  have  sued  the  defendants  in 
their  corporate  capacity  as  trustees,  for  breach  of  the 
contract  between  them,  and  if  the  court  held  that  they 
were  not  legally  justified  in  what  they  did  the  plaintiff 
would  have  judgment  against  the  trustees  and  the  district 
would  have  to  pay  it ;  or  in  an  action  of  tort  founded  on 
the  duty  raised  by  the  contract ;  or  he  might  have  had  his 
remedy  by  mandamus.  See  Bogg  v.  Pearae  (1).  One 
could  not  have  been  found  guilty  and  the  others  acquitted, 
see  the  declaration  which  sets  out  the  contract,  and  see 
the  rule  laid  down  in  Pozzi  v.  8hepto7i  (2)  citing  Cabell 
V.  Vaughan  (3). 

By  sub-section  c.  of  section  69  the  trustees  may 
suspend  or  dismiss  a  master  for  gross  neglect  of  duty  or 
immorality.  In  exercising  this  power  they  must  perform  a 
quasi  judicial  duty.  Now  it  is  a  principle  of  universal 
justice  that  no  judgment  or  order  against  a  man  affecting 
either  his  person,  his  property  or  his  rights  shall  be  given 
or  made  without  notice  of  the  offence  with  which  he  is 
charged,  and  an  opportunity  of  being  heard  in  his  defence 
being  afforded  him.  In  Cooper  v.  The  Wandatvorth  Board 
of  Works  (4),  this  rule  is  very  clearly  laid  down.  Willis, 
J.  says:  **I  apprehend  that  a  tribunal  which  is  by  law 
invested  with  power  to  affect  the  property  of  one  of  Her 
Majesty's  subjects,  is  bound  to  give  such  subject  an 
opportunity  of  being  heard  before  it  proceeds,  and  that 

(1)  10  C.  B.  534.  (3)    1  Wm.  Sand.  291,  e.  5th  Ed. 

(2)  8  A.  &  E.  963.  (4)     14  C.  B.  N.  S.  180. 


LARKIKS  y.  MONTGOMERT.  427 

rule  is  of  universal  application  and  founded  on  the  plainest 
principles  of  justice. 

In  ex  parte  Ward  and  another  (1),  which  was  a  pro- 
ceeding in  chancery  by  a  schoolmaster  against  the  trustees 
of  the  school  for  dismissing  him,  the  petition  prayed  that 
it  might  be  discharged,  that  the  petitioner  was  still  entitled 
to  the  office  of  the  schoolmaster,  and  that  the  trustees 
might  be  ordered  to  continue  him  in  his  office  and 
restrained  from  ejecting  him.  Vice  Chancellor  Knight 
Bruce,  says :  **This  power  of  removal  they  were,  as  I 
conceive,  bound  to  exercise  not  otherwise  than  judicially. 
I  do  not  say  that  they  were  to  do  so  in  any  technical 
manner  or  according  to  any  particular  foimularies,  but 
judicially  in  the  sense  of  proceeding  according  to  those 
principles  of  right  which  are  universal,  and  to  those 
general  rules  applicable  to  the  administration  of  justice 
which  pervade  the  entire  system  of  English  law."  Thus 
it  was  not  competent  to  them  to  discharge  the  master 
absolutely  nor  was  it  competent  to  them  to  adopt  against 
him,  in  my  judgment,  any  mode  of  proceeding  substantially 
irregular. 

And  in  He-Phillips  Chanty  ex  parte  UTeroman  (2), 
which  was  also  an  application  by  a  school  master  against 
trustees  for  dismissing  him  without  a  proper  hearing,  the 
same  learned  judge  says:  ''In  my  opinion  the  course 
that  the  trustees  ought  to  have  taken  was  to  reduce  the 
charges  whatever  they  were  into  writing  to  cause  them  to 
be  communicated  to  him  .in  order  that  he  might  by 
evidence  or  otherwise  enable  himself  to  meet  those  charges 
when  aware  of  them  and  to  meet  them  at  some  reasonable 
time  to  be  appointed  for  that  purpose."  And  in  Smith  v. 
The  Qveen  (3),  the  same  doctrine  is  applied  by  the  P. 
C.  to  a  decision  of  the  Commissioner  of  Public  Lands  of 
Lower  Canada. 

Now  here  the  order  for   the   plaintiff's   dismissal   was 

(1)     10Jur,614.  {2\    9Jur.  959. 

(3)    3  App.  Cas.  614. 
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made  without  any  notice  to  appear  and  answer  any 
charges,  and  it  is  clear  therefore  that  such  order  was 
wholly  void.  On  the  6th  of  November,  therefore,  the 
plaintiff  was  legally  master  of  the  school  and  the  defen- 
dants had  no  right  to  lock  him  out,  and  if  he  had  within 
the  three  months  limited  b}*  the  statute  pursued  any  of 
the  three  modes  I  have  pointed  out,  he  might  have 
obtained  complete  redress.  But  instead  of  adopting  this 
course  they  have  resorted  to  the  harsh  remedy  of  suing 
the  defendants  for  maliciously  and  wrongfully  turning  him 
out  under  color  of  their  office  with  intent  to  injure  the 
plaintiff's  character  as  a  teacher  and  to  deprive  him  of  his 
salary  as  teacher  for  the  year,  and  the  onus  of  proving 
this  rests  on  the  plaintiff.  It  is  one  thing  to  say  you  were 
not  justified  by  law  in  what  you  did  but  quite  a  different 
thing  to  say  you  had  no  reason  for  supposing  me  guilty, 
but  you  had  bad  feeling  towards  me  and  under  the 
pretence  and  color  of  doing  your  duty  as  trustee,  but  in 
reality  to  gratify  your  malicious  feeling  toward  me  you 
turned  me  out ;  yet  this  last  is  what  the  plaintiff  in  this 
action  has  undertaken  to  prove,  and  if  the  evidence 
does  not  prove  this  the  plaintiff  has  no  right  to  recover. 
I  think  the  weight  of  the  evidence  does  not  justify  the 
verdict. 

I  have  already  pointed  out  why  the  proceedings 
relating  to  defendant's  dismissal  were  illegal  in  not  giving 
the  plaintiff  an  opportunity  of  being  heard  in  his  defence, 
which  depended  only  on  the  evidence  relating  to  the 
dismissal.  But  in  considering  this  question  of  malice  and 
intent  we  must  cover  wider  grounds,  we  must  consider 
the  whole  evidence  and  circumstances  of  the  case. 

Now  I  must  remark  that  the  whole  force  of  the  counsel's 
argument  on  the  trial  was  pointed  at  Montgomery,  who  was 
represented  as  the  instigator  of  the  stud  horse  charges  and 
as  having  been  mainly  instrumental  in  inducing  his  fellow 
trustees  (the  two  other  defendants)  to  believe  those 
charges.     Now  the  evidence  with  respect  to  Montgomery 
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showed  that  in  June  when  a  re-engagement  of  plaintiflf  for 
another  year  was  to  take  phice  he  exerted  himself  to  keep 
him  in  and  actually  gave  the  commission  he  would  as 
Secretary  have  been  entitled  to  charge  to  make  up  the 
extra  allowance.  The  statements  he  heard  from  his  own 
child  and  from  some  other  little  children  respecting  the 
stud  horse  game  was  not  I  think  sufficiently  enquired  into 
by  him  to  be  acted  upon,  but  there  were  other  complaints 
of  very  coarse  language  used  by  the  plaintiff  to  some  of 
the  pupils  in  the  school.  Then  there  was  the  evidence  of 
Bertram  who  says,  <^I  was  a  trustee  after  the  agreement 
was  signed,  I  heard  complaints  against  the  plaintiff,  they 
were  not  made  to  me,  I  heard  complaints  that  Montgomery 
made  regarding  his  own  children,  I  heard  complaints 
about  Bertram's  children,  I  have  no  malice  against  the 
plaintiff,  I  was  on  the  best  of  terms  with  him,  I  learned 
that  there  had  been  complaints  before  and  I  signed  the 
agreement,  t.  e.  his  re-engagement,  on  the  understanding 
that  he  would  do  better,  and  after  the  agreement  I  learned 
that  he  was  continuing  in  the  old  way  and  doing  no  better. 
I  was  the  first  man  that  proposed  to  dismiss  him,  and  I 
thought  in  giving  him  the  notice  that  it  would  stir  him  up 
to  do  better,  and  if  it  did  not  we  would  allow  him  to  go. 
Montgomery  was  not  more  anxious  to  dismiss  him.  I 
think  he  was  the  most  in  the  plaintiff's  favor  of  the  three 
of  us."  There  was  a  charge  that  he  called  a  boy  a  d  d 
rascal  in  the  school,  a  bloody  suckass,  bloody  rascal,  and 
that  they  were  a  mass  of  corruption.  There  were  boys 
brought  up  and  examined  as  to  these  charges  at  Murray's 
meeting.  But  I  can  find  no  evidence  shewing  any  indirect 
motive  for  wishing  to  dismiss  the  plaintiff  or  of  any 
grudge  or  quarrel  or  bad  feeling  toward  him  by  any  of  the 
defendants.  Then  from  the  evidence  of  what  took  place 
at  the  enquiry,  before  the  school  visitor  in  September,  it 
appears  that  Manning  did  not  consider  the  plaintiff's 
conduct  blameless  after  hearing  him  and  all  the  parties, 
and  the  ultimate  decision  of  the  Board  of  Education  was 
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that  .although  they  disapproved  of  the  dismissal  the 
teacher  should  be  admonished.  A  man  may  act  illegally 
and  yet  have  no  bad  or  malicious  feeling  whatever  a^inst 
the  person  who  complains  of  the  illegal  act.  In  Read  v. 
Coker  (1),  Maule,  J.  says :  ''When  it  is  said  a  man  does 
a  thing  in  pursuance  of  an  Act  of  Parliament,  it  does  not 
necessarily  mean  that  he  does  it  in  exact  execution  of  the 
act,  or  in  exact  accordance  with  its  provisions,  the  word 
is  applicable  when  a  man  endeavours,  though  unsuccess- 
fully, to  follow  the  act. 

It  must  be  borne  in  mind  that  the  defendants  not  by 
their  own  will  are  appointed  to  an  office  which  without 
subjecting  themselves  to  a  penalty  they  cannot  decline, 
and  from  which  they  derive  no  emolument.  The  dismissal 
of  teachers  for  improper  conduct  is  as  much  a  part  of  their 
duty  as  any  of  the  various  matters  committed  to  their 
care,  and  being  a  matter  which  involves  the  exercise  of 
discretion,  it  is  perhaps  the  most  difficult  duty  of  all  to 
perform  correctly,  or  at  least  to  the  satisfaction  of  master 
and  people.  When  an  erroneous  decision  or  act  of  the 
trustees  causes  injury  to  a  teacher,  it  may  be  just  enough 
that  he  should  be  indemnified  by  the  people  who  elected 
them  trustees  and  whose  officers  they  are.  But  when  the 
action  is  shaped  so  as  to  shield  the  inhabitants  of  the 
district  from  liability  and  to  throw  it  on  the  trustees  it 
behoves  the  court  to  see  that  the  evidence  of  malice  and 
want  of  bona  fide  intention  is  clear  and  convincing  before 
such  an  action  should  be  allowed  to  prevail,  the  welfare 
of  the  schools  as  well  as  justice  to  the  trustees  I  think 
requires  that  it  should.  Otherwise  although  persons 
elected  trustees  may,  to  save  themselves  from  the  penalty, 
accept  the  office,  few  will  venture  to  discharge  a  master, 
to  subject  themselves  to  ruinous  damages  in  consequence 
of  a  jury  choosing  to  find  that  their  decision  was  not  the 
result  of  a  bona  fide  exercise  of  their  discretion. 
•  There  is  one  suggestion  I  would  make  for  the  considera- 
'^  (1)    17Jur.99e. 
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tion  of  the  Board  of  Education  and  the  Legislature,  by  sub- 
section c.  of  section  69,  the  trustees  are  empowered  to 
dismiss  any  teacher  for  the  causes  mentioned,  and  when 
they  do  suspend  or  dismiss  a  teacher  they  shall  forthwith 
transmit  a  written  statement  of  the  facts  to  the  Chief 
Superintendent  who  if  satisfied  of  the  correctness  of  such 
dismissal  shall  not  allow  further  payment  on  such  contract 
from  the  Provincial  Treasury,  now  I  think  this  should  be 
amended  by  giving  a  dismissed  teacher  an  appeal  to  the 
Board  of  Education,  and  empowering  the  Board  to  hear 
.  the  parties  or  to  enquire  into  the  dispute  and  to  confirm, 
alter  or  reverse  the  trustees  decision  in .  such  way  as  the 
Board  may  see  fit,  and  that  their  decision  should  be  final 
and  conclusive,  and  not  subject  to  any  appeal  to  this  or 
any  other  court  unless  the  Board  should  see  fit  to  order 
a  case  to  be  stated  for  the  opinion  of  a  higher  court. 

Such  a  tribunal  would  in  my  opinion  settle  disputes  of  this 
description  more  satisfactorily  both  as  regards  substantial 
justice  between  the  parties  and  the  educational  interests 
of  the  district,  than  any  court,  bound  to  proceed  by  strict 
rules  of  law,  can  ever  do. 

The  rule  for  a  non-suit  must  I  think  be  absolute. 
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James  Stewart  v.  John  H.  Gates. 

Bill  of  •aU-^Bailee—Sheriff''*  liability— Ju»  terHi. 

Defendant  a8  Sheriff  under  an  execution  against  A.  the  father  of 
plaintiff  seized  a  horse  which  plaintiff  claimed,  and  which  he  also 
alleged  belonged  to  B.  by  yirtue  of  a  bill  of  sale  to  the  latter. 

On  motion  for  new  trial  on  the  ground  that  the  Judge  refUsed  to  direct 
the  Jury  that  the  bill  of  sale  to  B.  was  an  answer  to  the 
plaintiff's  case. 

Held,  (Peters,  J.)  that  the  bill  of  sale  was  an  answer  to  the 
plaintiff's  case. 

Motion  to  set  aside  verdict  found  for  plaintiff. 

4th  May,  1881. 
^odgson,  Q.  C.  shows  cause. 
Mr.  A.  Peters,  contra. 
Mr.Mo^son,  follows. 

28th  June,  1881. 

Peters,  J.  The  action  in  this  case  was  against  the 
sheriff  for  seizing  and  selling  a  horse,  which  plaintiff 
claimed  as  his^  u|)der  an  execution  against  his  father.  The 
declaration  contained  fwo  counts,  one  in  trover  and  the 
other  in  trespass.  The  pleas  denied  that  the  horse  was 
the  plaintiff's.  The,  defendant  set  up  a  bill  of  sale  to  a 
stranger,  one  Beales^  which  if  valid  showed  that  the  horse 
belonged  to  Bealea.  The  defendant's  counsel  asked  me 
to  leave  this  bill  of  sale  to  the  jury  to  shew  that  the  horse 
was  the  property  of  Beales.  But  I  refused  to  do  so.  The 
rule  nisi  was  obtained  for  a  new  trial,  in  not  directing  the 
jury  that  the  bill  of  sale  was  an  answer  to  the 
plaintiff's  case. 

The  defendant's  counsel  contends  that  the  sheriff  was  a 
mere  wrong  do^r  and  showed  no  authority  from  Beales, 
and  therefore  that  he  cannot  set  up  Beales'  right  against 
the  plaintiff.  But  the  plaintiff  was  not  in  actual  possession 
of  the  horse.  The  horse  had  been  for  a  long  time  in 
possession  of  the  plaintiff's  father  and  was  owned  by  him, 
but  some  time  previous  to  the  seizure,  had  been  pledged 
or  sold  to  one  Pollard,  but  still  retained  by  the  father  and 
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used  on  the  farm.  The  plaintiff  gave  his  father  $27  to 
purchase  the  horse  from  Pollard,  or  to  pay  his  claim  upon 
it.  The  father  with  this  money  paid  Pollard's  claim  on 
the  horse,  the  horse  remained  on  the  form  as  usual,  and 
the  plaintiff,  who  is  a  sailor,  was  absent  from  the  Island 
when  the  horse  was  seized  and  sold. 

In  trover  the  plaintiff  alleges  that  the  property  taken 
was  his,  if  the  plaintiff  denies  this  allegation,  as  possession 
is  prima  facie  evidence  of  title,  the  possession  of  the 
plaintiff  proves  his  right  to  the  property.  Newnham  v. 
Stephenson  (1).  But  when  the  plaintiff  is  not  in 
possession,  having  no  presumption  of  title  to  rely  on,  he 
must  support  his  allegations  by  evidence,  and  if  he  does,  it 
is  open  to  the  defendant  to  rebut  that  evidence  by  showing 
that  a  third  person  is  the  true  owner.  This  is  really  what 
the  defendant  wished  to  do  here  by  giving  the  bill  of  sale, 
which  was  prior  to  Pollard's  title,  from  the  plaintiff's 
father  to  Beales  in  evidence  to  show  that  the  plaintiff  was 
not  owner.     Leake  v.  Loveday  (2). 

Mr.  Hodgson  in  his  argument  admitted  that  the  jus 
tertii  might  be  set  up  in  trover,  but  contended  that  in 
trespass  it  could  not,  and  he  said  that  he  now  abandoned 
the  trover  count. 

In  Newnham  v.  Stephenson  (1),  where  that  doctrine  was 
discussed.  Lord  Campbell,  says:  '*In  this  respect  I  see 
no  difference  between  trespass  and  trover,  for  in  both  the 
presumption  of  law  is  that  he  who  has  the  possession  has 
the  property,  can  that  presumption  be  rebuted  by  evidence 
that  the  property  was  in  a  third  person,  when  offered  as  a 
defence  by  one  who  admits  that  he  himself  had  no  title 
and  was  a  wrong  doer  when  he  converted  the  goods  ?''  And 
Wightman,  J.  says:  '*In  some  eases  the  plaintiff  was 
not  in  actual  possession  and  when  that  is  the  case  it 
may  well  be  that  the  defendant  may  shew  \hejus  tertii.''' 

In  ex  parte  Saffery  (3),  Lush,  L.  J.  says :     **When  I 

say  actual  possession  I   mean   actual  visible  possession,  • 

(1)    IOC.  B.  712.  (2)    4M.  <&G.  972. 

(3)    4  Ch.  D,  555  &  3  App.  Cas.  213. 
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such  a  possession  that  every  one  exercising  ordinary 
vigilence  can  see  it."  The  question  in  that  case  was 
whether  property  was  in  apparent  ownership  of  a  bank- 
rupt. It  was  urged  that  the  possession  of  a  bailee  is  the 
possession  of  the  bailor  who  can  maintain  trespass  on  it, 
that  is  no  doubt  true,  but  the  possession  by  a  bailee  that 
prevents  a  defendant  from  setting  up  the  jua  tertii  must,  it 
seems  to  me,  be  a  clear  and  unequivocal  case  of  bailment, 
here  the  evidence  as  to  whether  the  father  held  the  horse 
as  his  own  or  as  bailee  for  the  son  was  by  no  means  clear, 
and  the  fact  that  the  father  must  have  known,  if  the  bill 
of  sale  was  a  valid  existing  document,  that  he  could  not 
sell  him  either  to  Pollard  or  the  son  or  any  one  else, 
would  be  a  fact  amongst  other  circumstances  to  be 
weighed  and  considered  by  the  jury  both  as  to  the 
probability  of  a  sale  to  the  son  as  well  as  to  the  degree  of 
credit  they  might  give  to  the  truthfulness  of  the  father's 
statements.  Besides,  if,  as  Mr.  Hodgson's  argument 
admits,  the  bill  of  sale  was  admissable  as  a  defence  on  the 
trover  count,  as  the  case  weut  to  the  jury  on  both  counts, 
I  had  no  right  to  withdraw  it  from  the  jury  although  it 
might  be  no  defence  to  the  trespass  count,  and  the 
plaintiff  must  stand  or  fall  by  the  pleadings  as  they  stood 
at  the  trial  and  cannot  by  now  abandoning  his  trover 
count  hold  the  verdict  which  if  he  had  allowed  the  bill  of 
sale  to  go  to  the  jury  he  might  not  have  obtained  at  all,  or 
which  might  and  probably  would  at  all  events  have 
materially  influenced  the  jury  on  the  question  of  damages* 
as  it  is  not  likely  that  they  would  have  given  the  full 
value  of  the  horse,  $45,  if  they  saw  that  the  plaintiff  had 
really  no  title  and  that  Beales  could  still  sue  the  sheriff 
and  recover  the  full  value  over  again  from  him. 

I  think  the  proper  way  of  leaving  the  case  to  the  jury 
was  to  tell  them  that  if  they  believed  the  bill  of  sale  was 
a  bona  fide  existing  bill  of  sale  they  should  find  for  the 
defendant. 

I  think  the  rule  should  be  absolute. 

Palmer,  C.  J.  concurred. 
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IX  CHAMBERS. 

Patrick  B.  Bowers  v.  Johanna  Sopbr  and    Joseph 

G.    BOPER. 

Practice — Change  of  venue. 

Mr.  Richard  Reddin  for  plaintiff. 

12th  September,  1881. 

Henslet»  J.  In  this  case  plaintiff  laid  his  venue  in 
Queen's  County  and  now  applies  to  change  it  to  Prince 
County.  His  right  to  lay  his  venue  originally  where  he 
likes  in  a  transitory  action  like  the  present  is  undoubted, 
Rothschild  v.  JShilton  (1),  but  having  elected  so  to  lay  his 
venue  he  would  not,  as  a  matter  of  course,  be  allowed  to 
change  it  to  a  county  in  which  he  might  in  the  first 
instance  have  laid  it.  He  had  his  option  when  he  brought 
his  action  and  a  complete  knowledge  of  all  the-  circum- 
stances connected  with  it.  The  decisions  are  therefore 
that  an  application  like  the  present  is  not  a  mere  matter 
of  course  but  that  the  plaintiff  must  show  reasonable 
grounds  arising,  I  conceive,  out  of  new  circumstances 
since  the  action  commenced,  or  a  new  knowledge  since 
the  same  period,  of  facts  brought  to  his  notice.  In  this 
case*  plaintiff  alleges  that  the  defendants  are  giving 
securities  on  their  property  and  that  if  the  triftl  be  not 
expedited  by  removing  the  cause  into  Prince  County  for 
trial  he  may  probably  lose  his  debt.  Ko  affidavits  on  the 
part  of  defendants  are  produced  negativing  this  allegation 
or  showing  any  injustice  in  having  the  case  tried  in  Prince 
County.  I  therefore  consider  that  a  reasonable  ground 
has  been  laid  for  the  change  of  venue  asked  for,  which  I 
hereby  order  and  allow  without  costs  either  way. 

(1)    SEx.ftOS. 
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IN  CHAMBERS. 

The  Queen  v.  Stephen  Carroll  and  others. 

Canada  Temperance  Ad — Certiorari, 

In  an  election  under  the  Canada  Temperance  Act  for  the  City  of 
Charlottetown,  electors  trom  the  Royalty,  which  is  not  included  iu  the 
city,  took  part,  but  it  did  not  appear  that  their  votes  affected  the 
election.  Carroll  and  others  having  been  convicted  under  that  Act 
before  the  Stipendiary  Magistrate  applied  for  a  certiorari  to  remove 
the  proceedings  into  this  court  on  tlie  ground  that  the  act  was  not 
properly  in  force  owing  to  the  above  circumstances. 

Held^  (Hensley,  J.)  that  act  was  properly  in  force  and  the  certiorari 
must  be  refused. 

October,  1881. 

Hensley,  J.  This  is  an  application  for  a  rule  nisi  for 
a  certiorari  to  remove  into  the  Supreme  Court  with  the 
view  of  quashing  the  judgment  of  the  Stipendiary 
Magistrate  for  the  City  of  Charlottetown,  given  in  two 
cases  of  prosecution,  the  one  against  Stephen  Carroll  and 
the  other  against  Charles  Harvey,  under  the  Canada 
Temperance  Act,  1878,  wher^aby  fines  were  imposed  for 
selling  spirituous  liquors  iu  contravention  of  the  pro- 
visions of  the  Act.  It  is  contended  that  the  second  part 
of  that  Act  has  never  been  properly  brought  into 
operation,  because  at  the  election  held  in  the  City  of 
Charlottetown  the  list  of  voters  in  the  hands  of  the 
returning  oflGlcer  contained  not  only  the  names  of  the 
electors  for  the  City  of  Charlottetown  proper,  but  also 
thojse  of  the  electors  for  the  Royalty  of  Charlottetown, 
which  forms  no  part  of  the  city,  and  that  some  of  the 
latter  electors,  but  how  many  is  not  stated  in  the 
affidavits,  actually  voted  on  the  question  which  related 
simply  to  the  city.  It  is  not  stated  or  alleged  that  this 
fact  made  any  difference  in  the  result  of  the  election,  or 
that  if  the  whole  of  the  Royalty  Electors'  votes 
polled,  were  deducted  from  the  declared  majority,  the 
result  would  have  been  otherwise  than  it  was.  Indeed  it  is 
conceded  that  the  contrary  is  the  case  and  the  fact  is  so 
referred  to  by  the  Stipendiary   Magistrate  when  he  gave 
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his  judgment.  The  proclamation  calling  the  election  was 
published  in  the  Royal  OazBtte  of  this  Province,  on  the 
the  29th  March,  1879,  and  the  Canada  Gazette  of  10th 
July,  1880,  contains  the  proclamation  calling  the  second 
part  of  the  Canada  Temperance  Act,  1878,  into  operation 
in  the  City  of  Charlotte  town,  at  a  period  antecedent  to  the 
offences  committed  by  Carroll  and  Harvey.  Both  of  these 
proclamations  are  referred  to  in  the  afBdavits  and  appear 
in  the  various  Gazettes  above  referred  to  and  were 
admittedly  before  the  Stipendiary  Magistrate  when  he 
adjudicated.  It  is  urged  that  the  Act  was  ultra  vires^  in 
other  words  that  the  Parliament  of  Canada  had  no  power 
to  pass  it.  This  question  has  already  been  before  the 
Appeal  Court  of  the  Dominion  of  Canada  in  the  case  of 
City  of  Fredericton  v.  The  Queen  ( 1 ) ,  on  appeal  from  a 
decision  of  the  Supreme  Court  of  New  Brunswick,  and  it 
was  there  held  that  the  Act  was  properly  passed.  I  hold 
that  I  am  bound  at  present  by  that  decision  and  cannot 
entertain  an  application  adverse  to  it.  Then  it  is  alleged 
that  from  the  irregularities  connected  with  the  polling 
list  and  voting  already  referred  to  the  election  was  void, 
therefore  the  Act  has  not  been  properly  ratified  by 
election,  the  proclamation  notwithstanding,  and  therefore 
the  Stipendiary  Magistrate's  jurisdiction  is  defective  and 
no  offence  has  been  committed.  But  as  there  is  no  proof 
that  the  result  of  the  polling  would  have  been  otherwise 
if  the  names  of  all  those  of  the  Royalty  were  deducted 
from  the  majority,  and  the  contrary,  without  contradiction, 
is  stated  by  the  Stipendiary  Magistrate,  in  delivering  his 
judgment,  to  have  been  the  case,  I  do  not  think  that 
this  objection  furnishes  an}'  ground  for  interfering  with 
the  decision.  The  allegation  that  the  giving  in  evidence 
of  the  Proclamation  in  the  Gazette  is  insufficient,  appears 
to  me  to  be  equally  devoid  of  force,  and  it  has  been 
already  decided  to  the  contrary  by  the  Supreme  Court  of 
Prince  Edward  Island,  in  the  case  of  Ifash  v.  Stone  (2), 
(1)    3  Can.  S.  C.  B.  506.  (2)    2  Has.  &  War.  415. 
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lately  decided  by  the  Chief  Justice  and  Mr.  Justice 
Peters,  the  following  appearing  in  the  written  judgment 
of  Mr.  Justice  Peters  in  the  case:  *'I  think  it  is  clear 
that  the  Governor  Generars  Proclamation  is  sufficient 
proof,  at  leeL8t  prima  facie,  that  all  necessary  preliminary 
proceedings  had  taken  place  and  were  legally  done." 
That  such  necessary  preliminary  proceedings  took  place 
is  not  in  my  opinion  in  any  way  disproved  by  the 
affidavits  submitted.  Various  other  objections  were 
urged,  hinging  principally  on  the  two  main  ones  to  which 
I  have  already  referred,  and  they  in  my  opinion  fall  with 
them.  I  therefore  am  of  opinion  that  there  is  nothing  in 
any  of  the  objections  urged  which  would  warrant  my 
granting  the  present  application,  which  would  have  the 
effect  of  suspending  the  proceedings  for  at  least  two 
months  and  throw  a  doubt  on  the  law  which  the  facts  so 
far  as  they  have  been  brought  to  my  notice  do  not,  as  I 
think,  warrant.  I  therefore  refuse  to  grant  the  certiorari 
asked  for. 
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Oeobge  a.  Rattenburt  y.  James  Connolly. 

Jttdgment  Act^  1873—BeminiUe^PriorUy. 

A  fkilure  to  remlDate  an  existing  Jadgment  does  not  ^ve  priority  to 
a  subsequent  Judgment  which  has  been  reminuted  previous  to  the 
date  for  reminuting  the  first  Judgment,  although  it  would  give 
priority  to  a  Judgment  recovered  and  reminuted  subsequent  to 
that  date. 

Special  case  for  opinion  of  Court. 

2nd  July,  1881. 

Mr.  Weeks  and  Davies,  Q.  C.  for  defendant. 
Mr.  D.  C.  McLeod,  contra. 

Our.  ad.  vult. 

1st  November,  1881. 

Palmeb,  C.  J.  This  case  will  depend  principally  on 
the  construction  and  operation  of  the  Provincial  Statute, 
36  Vic,  Cap.  16. 

On  September  7th,  1870,  Alexander  Brown  recovered 
his  judgment*  against  Patrick  Connolly,  of  which  a 
memorial  was  registered  on  20th  of  September  of  same 
year.  On  the  25th  September,  1879,  Greorge  A.  Ratten- 
bury  recovered  and  registered  his  judgment. 

The  Ist  January,  1880,  is  a  period  fixed  by  the  16th 
section  of  the  above  statute,  after  which  no  judgment 
obtained  before  the  passing  of  this  Act,  although  a 
memorial  thereof  bo  registered,  shall  continue  to  affect  or 
bind  any  land  as  to  purchasers  or  incumbrances  unless 
and  until  a  memorandum  thereof  shall  be  left  with  the 
Prothonotary  to  be  registered,  and  so  toties  quoiies. 

Brown *s  judgment  was  not  re-registered  before  the  Ist 
of  January,  1880,  nor  until  the  23rd  of  June,  1880,  and 
therefore  it  is  contended  that  it  is  not  binding  and  does 
not  affect  Battenbury's  judgment,  which  was  entered  on 
the  25th  September,  1879.  While  on  the  other  hand  it 
is  contended  that  as  Brown's  memorial  stood  registered  on 
the  20th  September,  1870,  and  Battenbury's  judgment 
was  not  registered  until  the  25th  September,  1879,  and 
that  as  Brown's  period  for  re-registry,  viz :  ten  years,  did 
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not  expire  until  the  20tb  September,  1880,  and  as  he  had 
re-registered  his  judgment  full  three  months  before  this 
period,  that  he  had  complied  with  the  statute  and  that  his 
judgment  maintained  its  priority. 

Now  section  16  of  36  Vic,  iu  dealing  with  judgments 
entered  before  the  passing  of  that  Act,  requires  their 
re-registration  every  eight  years,  Mies  quotiest  the  same 
as  sections  two  and  eight,  with  regard  to  judgments  to  be 
entered  and  registei-ed  after  the  passing  of  that  Act,  the 
question  therefore  seems  to  be,  does  section  16  mean  and 
intend  that  a  judgment  entered  prior  to  the  passing 
thereof,  and  although  duly  registered  every  eight  years, 
shall  be  cut  out  by  another  judgment  entered  during  the 
running  of  one  of  those  periods  of  10  years,  merely 
because  such  judgment  had  been  entered  and  registered 
before  the  first  of  January,  1880.  I  do  not  take  this  to 
be  the  construction  of  this  section. 

When  in  September,  1879,  Rattenbury  registered  his 
judgment,  he  was  bound  I  think  to  take  notice  of  the 
previous  registry  of  Brown's  judgment,  and  that  the 
re-registry  of  Brown's  judgment  within  the  space  of  ten 
years,  next,  after  the  20th  day  of  September,  1870,  which 
would  extend  to  the  20th  day  of  September,  1880,  would 
preserve  its  priority  and  it  would  not  therefore  be  aSected 
by  Rjittenbury's  judgment.  Had  Brown  omitted  to 
re-register  bis  judgment  until  after  this  last  mentioned 
period  he  would  lose  his  priority  by  the  registry  of  any 
judgment  which  had  got  in  before  any  after  period  at 
which  he,  Brown,  had  entered  his  re-registry. 

The  Provincial  Act  of  36  Victoria,  Cap.  16,  appears  to 
be  compiled  from  the  Imperial  Acts,  1  and  2,  Vic,  Cap. 
110,  and  2  and  3  Vic,  Cap.  11.  Looking  therefore  at 
the  construction  of  these  Acts  held  by  the  courts  in 
England,  particularly  section  4  of  the  latter  Act,  and  in 
considering  the  case  of  Shaio  v.  Neal  (1),  1  am  of  opinion 
that  the  judgment  of  the  said  Alexander  Brown  forms  the 
(1)    6  H.  L.  Cas.  581. 
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prior  lien  or  encumbrance  on  the  lands    of   the    said 
Patrick  Connolly. 

P£TERS,  J.  On  the  7th  September,  1870,  Alexander 
Brown  recovered  judgment  against  defendant,  Patrick 
Connolly  and  James  Connolly,  in  this  court  for  the  sum  of 
£294.8.0,  and  a  memorial  of  the  same  was  duly  registered 
in  the  office  of  the  Registrar  of  Deeds,  on  the  20th 
of  September,  1870.  On  the  23rd  of  June,  1880,  a 
minute  of  the  said  judgment  was  entered  in  the  office  of 
the  Prothonotary  of  this  court,  under  the  38th  Vic,  Cap. 
16.  On  the  25th  September,  1879,  the  plaintiff, 
Rattenbury,  recovered  a  judgment  in  this  court  for  $410, 
against  the  said  James  Connolly,  and  a  minute  of  the  said 
judgment  was  filed  the  same  day. 

The  question  for  the  opinion  of  the  court  is  which  of 
the  two  judgments  form  the  prior  lien  or  incumbrance  on 
the  lands  of  the  said  James  Connolly.  From  the  decisions 
on  the  English  Act  2  and  3  Vic,  Cap.  11,  section  4,  it  is 
clear  that  the  registration  protects  a  judgment  creditor 
against  all  who  become  mortgagees  or  purchasers  during 
the  currency  of  the  five  years,  and  that  such  protection 
will  continue  as  to  them  under  a  re-registration,  even 
though  he  would  have  omitted  to  re-register  within  five 
years.  But  as  to  persons  becoming  mortgagees  or 
purchasers  between  the  period  when  the  first  registration 
ceased  and  when  his  re-registration  began,  he  will  not  be 
protected,  but  they  will  have  priority  over  him.  See 
Shaw  V.  Neale  (1),  and  see  Shelford  Real  Property 
Statutes  (£d.  1863),  page  511,  where  all  the  cases  are 
collected.  The  8th  section  of  the  Island  Act,  36  Vic, 
Cap.  16,  section  8,  differs  in  the  wording  in  some  respects 
from  the  English  Act  2  and  3  Vic,  Cap.  11,  section  4. 
It  is  the  same  as  the  English  Act  down  to  the  end  of  that 
part  of  the  section  directing  the  first  registration,  which 
concludes  with  the  words,  <<as  to  purchasers,  mortgagors 
or  creditors,"  from  that  the  8th  section  of  our  Act  con- 
(1)  6  H.  L.  Cas,  581. 
56 
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tinues,  **but  previous  to  it  at  any  time  after  the  expiration 
of  that  period,  if  such  judgment,  decree  or  order  remain 
unsatisfied,  a  like  minutQ  or  memorandum,  as  was 
required  in  the  first  instance,  may  be  again  left  with  the 
Prothonotary  and  registered  by  him  with  the  like  efioct, 
and  so  toties  quoties  priums  to  one  or  after  the  expiration 
of  every  succeeding  ten  years. 

Whereas  the  4th  section  of  the  English  Act  from  that 
point  continues,  unless  a  like  memorandum  or  minute  as 
was  registered  in  the  first  instance,  is  again  left  with  the 
proper  officer,  &c.,  within  five  years  before  the  execution 
of  the  conveyance,  settlement,  mortgage,  lease  or  other 
deed  or  instrument,  vesting  or  transferring  the  legal  or 
equitable  right,  title,  estate  or  interest  in  or  to  any  such 
purchaser  or  mortgagee,  &c.,  within  five  years  before  the 
right  of  such  creditor  accrued,  and  so  toties  quoties  at  the 
expiration  of  every  succeeding  five  years.  The  wording 
of  this  part  of  4th  section  of  the  English  Act  was  a  clumsy 
mistake  which  is  clearly  pointed  out  by  Lord  Canworth 
in  Shaw  v.  JSTeale,  and  it  was  no  doubt  to  avoid  this 
mistake  that  the  framer  of  the  Island  Act  adopted  a 
different  mode  of  expression  in  the  latter  part  of  the  8th 
section  of  the  Island  Act. 

The  plain  intention  of  the  English  Act,  and  the  plain 
words  as  well  as  intention  of  our  Act  was  to  make  five 
years'  search  a  complete  protection  to  an  intending 
purchaser,  mortgagee  or  creditor.  But  as  between 
purchasers,  mortgagees  or  in  circumstances  who  were  such 
whose  deeds  or  claims  were  duly  registered  according  to 
the  then  existing  law,  before  the  memorandum  of  the 
claiming  judgment  creditor  was  entered,  the  Act  has  no 
operation  whatever.  The  language  of  the  Lord  Chan- 
cellor in  Beaven  v.  Oxford  {Earle)  (1),  is  plain  and 
conclusive,  he  says:  < 'Where  such  registry  has  once 
been  completed  it  never  can  be  repealed  so  as  to  make 
it  necessary  to  comply  with  the  exigency  of  the  statute  as 
(1)    2  Jar.  N.  S.  121. 
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to  transactioDs  already  perfected.  The  sole  object  of 
re-registry  is  to  enable  persons  intending  to  become 
purchasers,  mortgagees  or  creditors,  to  ascertain  how  far 
it  may  be  prudent  for  them  to  do  so  haying  regard  to 
existing  jadgments  when  once  the  transaction  whether  of 
purchase  or  mortgage  or  loan  has  been  completed,  the 
necessity  for  a  register  has  as  to  those  interested  in  such 
completed  transactions  altogether  ceased.  My  opinion 
therefore  is  that  taking  Brockhill  and  Corfield  as  being 
both  duly  on  the  Register  within  five  years  prior  to 
January,  1849,  when  Taylor , first  registered  his  judgment 
they  had  a  priority  which  was  not  affected  by  their 
subsequent  omission  to  re-register  at  the  end  of 
five    years." 

I  am  of  opinion  that  the  judgment  of  Alexander  Brown 
forms  the  prior  lien  or  incumbrance  on  the  lands  of  James 
Connolly  in  the  case  mentioned. 

We  had  no  doubt  on  the  point  at  the  argument,  but  as 
the  case  raised  a  question  of  great  importance  I  thought 
it  well  that  the  decision  should  be  in  writing. 
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The  Citt  op  Charlottbtown  v.  Richard  Heartz. 

Civic  assessment— Income  tax^Real  estate  tax— Assessment  not  lemable 
on  both  real  estate  and  its  profits— ProJUs  of  business— ^^ Each 
succeeding  year^^^  meaning  of. 

The  P.  E.  Island  Statute  43rd  Vic  ,  Cap.  15,  authorized  an  assessment 
for  civic  purposes  on  real  property,  income  and  polls.  The  Act 
provided  for  an  assessment,  confined  to  real  estate,  for  a  half  year 
in  1880,  and  then  went  on  to  say,  '^and  all  fUrther  assessments  for 
the  year  1881  and  subsequent  years,  upon  either  real  property, 
incomes  or  polls,  shall  be  due  and  payable  within  ninety  days  next 
following  the  4th  Wednesday  In  January  In  each  and  every 
succeeding  year/'  An  assessment  was  levied  fon  1881,  and 
defendant  being  assessed  raised  the  questions :  (1)  Whether  the 
tax  could  be  levied  and  made  payable  in  1881.  (2)  Whether  the 
Act  authorized  the  assessing  and  levying  the  income  tax  during  the 
currency  of  1881.  (3)  That  the  assessment  was  not  to  be  paid 
yearly  in  each  year,  but  that  1881  was  to  be  an  exception.  (4)  If 
the  income  tax  was  assessable  on  all  income  whether  derived  from 
within  or  without  the  city.  (5)  Was  the  income  tax  assessable  on 
the  profits  of  business.  (6)  Was  the  tax  imposed  on  real  estate  and 
also  on  the  income  derived  thereft*om. 

Held,  (Palmer,  C.  J.,  Hensley,  J.  concurring)  that  the  statute 
authorized  taxes  to  be  levied  for  1881,  and  also  authorized  the 
assessing  and  levying  of  an  income  tax  during  the  currency  of 
that  year. 

2.  That  the  income  tax  was  assessable  on  the  net  Income  of  residents 
and  the  profits  of  business,  and  in  the  case  of  persons  not  engaged 
in  business,  on  their  income  derived  flrom  within,  but  not  upon  that 
Arom  without  the  city  limits. 

3.  That  the  tax  was  not  a  double  one  and  was  not,  therefore,  imposed 
both  on  real  estate  and  on  the  profits  therefrom. 

SPECIAL  CASE. 

9th  and  10th  November,  1881. 
Davies,  Q.  C.  and  Fitzgerald,  Q.  C.  for  the  city. 
Mr.  F.  Peters,  contra. 

Cur.  ad.  rniU. 

llth  January,  1882. 

Palmer,  C.  J.  The  case  states  that  the  assessment 
under  the  Act  in  question,  43rd  Vic,  Cap.  15,  was  levied 
for  the  year  1881,  as  I  understand,  and  that  if  authorized 
for  that  year  the  proceedings  taken  for  its  recovery  were 
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otherwise  all  regular.  Assessors  therefore  having  been 
regularly  appointed  for  the  year  1881 ,  the  38th  section  of 
the  Act  requires  them  to  make  their  assessment,  &c.,  and 
'* returns  of  the  value  of  real  estate,  incomes  and  parties 
liable  to  poll  tax  within  sixty  days"  after  their  appoint- 
ment. Section  39  expresses  the  beginning  and  termination 
of  each  year  for  which  the  rate  or  levy  on  the  returns  is 
to  be  made.  That  must  mean  all  the  returns,  and  this 
section  mentions  expressly  the  year  1881,  and  although 
in  the  tirst  sentence  of  the  section  it  does  not  say  ^*in  and 
for  the  year  1881,  j^et  in  that  part  of  the  section  which 
immediately  follows  the  words,  1881,  the  copulative 
conjunction  •*and"  is  used  by  saying,  **and  every 
subsequent  year  shall  be  for  the  year  commencing  on, 
&c."  Section  40  again  takes  in  the  year  1881.  It  first 
refers  to  the  assessment  upon  real  property,  the  half  year 
for  1880,  mentioned  in  a  previous  section  to  be  levied  and 
assessed  by  the  first  couucil  to  be  elected  after  the  passing 
of  the  Act,  which  council  was  elected  in  1880.  The 
section  then  proceeds,  ''and  all  further  assessments  for 
the  year  1881,  and  subsequent  years  upon  either  real 
property,  incomes,  or  polls,  shall  be  due  and  payable 
within  ninety  days,  next  following  the  4th  Wednesday  in 
January , in  each  and  every  succeeding  year."  What  is  meant 
by  succeeding  year?  Is  it  the  years  succeeding  the  year 
1880  or  the  years  succeeding  1881?  Now  it  is  clear  by 
sections  37  and  40  that  the  Legislature  intended  that  for 
the  year  1880,  half  a  years  tax  should  be  assessed  and  be 
payable  in  that  year,  1880.  Then  did  they  mean  that  no 
tax  was  to  be  payable  within  the  year  1881?  Observe 
the  words  of  the  statute  after  the  provision  in  section  37 
for  the  year  1880,  section  40  proceeds  to  say,  «<and  all 
further  assessments  for  the  year  1881  and  subsequent 
years,  &c.,  shall  be  due  and  payable  within  ninety  days, 
next,  following  the  fourth  Wednesday  in  January,  in  each 
and  every  succeeding  years."  Again  what  is  meant  by 
the  words,  succeeding  year?"    In  its  relative  sense  it  is 
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true  that  it  may  be  construed  the  year  188 1,  as  the  last 
antecedent  year,  but  the  question  is  what  is  the  intention 
of  the  law  makers  ?  Is  that  to  be  denoted  only  by  strict 
grammatical  construction?  The  year  1880  is  also 
antecedently  referred  to  in  the  same  section,  not 
numerically  but  clearly  denoted  where  the  section  speaks 
of  the  assessors  to  be  appointed  by  the  first  council 
to  be  elected  after  the  passing  of  the  Act^  unquestionably 
the  year  1880.  The  literal,  the  strict  grammatical  con- 
struction may  be  in  one  sense  while  the  evident  meaning 
of  the  Legislature  may  yet  be  in  another.  By  section  41 
the  income  tax  assessed  in  each  and  every  year  shall  be 
the  amount  upon  which  each  and  every  person  shall  be 
liable  to  pay  income  tax  and  shall  be  final,  binding  and 
conclusive,  unless  within  thirty  days  after  notice  has  been 
served  as  provided  in  section  48,  the  person  assessed, 
&c.,  shall  make  oath,  &c.  Here  then  should  the  party 
think  that  he  has  not  been  over  assessed  in  his  income 
and  has  theref&re  no  inclination  or  occasion  to  resort  to 
the  oath,  when  is  it  intended  that  payment  of  the  income 
tax  assessed  on  him  can  be  enforced  ?  Is  it  at  the  end  of 
the  thirty  days  or  are  the  assessors  to  await  until  the  very 
end  of  the  year?  In  cases  of  this  kind,  and  it  is  quite 
reasonable  to  suppose  that  many  will  occur,  does  not  this 
section  41  clearly  mean  that  the  amount  assessed  should 
be  paid  at  the  end  of  the  thirty  days,  even  although  long 
before  the  expiration  of  the  year.  It  is  true  it  would  be 
payable  in  advance,  but  has  not  the  Legislature  power  to 
require  such  payment?  and  if  it  has  and  does  so  the 
inconvenience  or  hardship  of  the  Act  is  no  answer  to  the 
expressed  will  of  the  Legislature.  It  appears  very  certain 
that  the  income  and  other  taxes  after  the  year  1880,  are 
to  become  due  and  payable  within  ninety  days,  next, 
following  the  4th  Wednesday  in  January.  Which 
January?  Let  us  see.  By  section  38  in  the  year  1881, 
and  subsequent  years  the  assessors  are  to  be  appointed  so 
soon  as  convenient  after  the  annual  election  of  the  4th  Wed- 
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nesday  in  January .  By  section.  33 ,  forthwith  upon  their  ap- 
pointment, the  City  Clerk  shall  furnish  the  assessors  with 
schedules  of  forms,  &c.,  the  assessors  on  receiving  such 
forms,  see  section  34,  shall  proceed  to  ascertain  by 
diligent  enquiry,  &c.,  the  amount  for  which  the  citizens  are 
taxable,  and  shall  make  their  returns  within  sixty  days 
after  their  appointment,  see  section  38,  and  immediately 
after  these  returns  are  corrected  they  are  to  be  returned 
into  the  office  of  the  Provincial  Treasurer,  forthwith. 
Section  47,  after  receipt  of  such  schedules,  and  immediately 
after  the  City  Council  have  specified  the  rate  of  assessment 
the  City  Clerk  shall  copy  out  the  names  of  persons,  &c., 
their  amount  of  taxes  for  which  they  are  liable,  and 
indorse  on  such  list  authority  to  collect  and  recover  the 
rates.  By  section  48  the  collector  shall  immediately  after 
receiving  the  said  list  or  roll,  demand  aud  collect  from 
every  per8on>  &c.,  the  several  taxes.  Thus  it  seems  that 
the  collector  after  the  expiration  of  the  said  sixty  days 
and  at  no  further  period  than  to  allow  the  City  Council 
time  to  specify  the  rate  and  their  Clerk  to  copy  the  names, 
&c.,  of  persons  rated,  &c.,  &c.,  shall  demand  and  collect 
the  taxes,  &c. 

Thus  by  the  foregoing  cited  sections  33,  34,  38,  47  and 
48,  taking  one  with  the  other  are  plainly  shewn  the 
successive  steps  and  proceeding  next  following  the  4th 
Wednesday  in  January,  all  within  the  same  year,  up  to 
the  act  of  demanding  and  collecting  the  tax.  Can  any 
one,  I  would  say,  after  carefully  reading  these  sections 
doubt  that  the  intention  of  the  Legislature  was  that  the 
tax  so  soon  as  ascertained  and  fixed  after  the  4th 
Wednesday  in  January,  was  to  be  demanded  and  collected 
within  the  same  year?  If  not  but  that  it  was  to  be 
deferred  till  the  following  year.  Why  after  what  is  so 
expressed  in  those  sections  should  the  collection  of  the 
tax  be  carried  so  far  into  the  next  year,  and  be  further 
delayed   until  ninety  days  after  the   4th   Wednesday   in 
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Januazy  in  the  succeeding  year,  a  period   of  about  four 
months. 

I  have  already  alluded  to  the  latter  part  of  section  40 
and  the  effect  of  the  words,  *^in  each  and  every  succeeding 
year/'  so  much  commented  on  by  the  defendant's  counsel. 
But  we  must  search  still  further  than  the  mere  words  of 
the  statute ;  the  meaning  and  object  of  the  Legislature  is 
the  real  key,  we  may  be  diverted  from  this  by  some 
chance  words  or  unstudied  phrase,  but  if  we  can  satisfy 
ourselves  from  the  whole  act  beyond  all  grave  and 
reasonable  doubts,  then  we  are  bound  to  give  effect  to  the 
will  of  the  Legislature.  I  will  presently  again  revert  to 
this  view.  This  therefore  answers  question  No.  1  in  the 
affirmative. 

Question  No.  2. 

I  am  of  opinion  also  that  the  Act  authorizes  the  levying 
and  assessing  the  income  tax  during  the  currency  of  the 
year  1881. 

It  is  very  clear  by  section  40  that  the  half  years 
assessment  imposed  on  real  estate  for  the  half  of  the  first 
year,  and  to  be  assessed  by  the  first  council  to  be  elected  ' 
after  the  passing  of  the  Act  is  made  in  the  words  of  the 
Act,  ''to  fall  due  and  be  payable  within  one  month  next 
following,  after  the  making  of  the  returns  by  the 
assessors."  Then  section  40  proceeds  to  provide  for  all 
further  assessments  of  all  kinds,  and  enacts  that  they 
''shall  be  due  and  payable  within  ninety  days,  next, 
following  the  fourth  Wednesday  in  January,  in  each  and 
every  succeeding  3'ear."  On  these  words,  "succeeding 
year,"  I  have  already  commented.  Mr.  Fitzgerald,  cited 
the  American  case  of  State  ex  rel  Tail  and  another  vs. 
Elfe  (1),  to  show  that  the  years  income  to  be  returned 
for  taxation  by  a  certain  day  eveiy  year  is  the  income  of 
the  preceding  year  not  of  the  current  year.  It  was  there 
held  by  the  Court  of  Appeal  under  an  ordinance  of  the 
City  of  Charleston,  the  provisions  of  which  are  very 
similar  to  those  in  our  Act,  that  the  authority  given  to  the 
(1)    3Strob.  595. 
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collector  to  collect  annual  income  tax,  on  the  20th  April, 
was  not  for  the  current,  but  for  the  preceding  year. 
**The  fixal  year  of  the  State,  remarked  Judge  O'Healy, 
begins  the  first  of  October,  that  of  the  City  the  first  of 
January.  Whatever  is  liable  to  taxation  found  in  the 
hands  of  any  one  at  either  of  these  periods  is  to  be 
returned.  Real  and  personal  property  is  so  returned,  and 
so  must  income."  In  that  case  an  ordinance  of  the  City 
of  Charleston  was  passed  in  the  month  of  March,  1884, 
by  which  taxes  were  imposed  on  lands,  &c.,  by  the 
persons  who  were  owners  on  the  1st  January,  of  that 
year,  *^and  taxes  upon  incomes,"  of  which  a  return  was 
required  to  be  made  to  the  city  assessors  by  the  20th 
April,  and  in  default  or  omission  in  the  returns  required, 
there  should  be  a  doubling  of  the  tax  of  which  a  list  was 
to  be  delivered  by  the  assessor  to  the  Treasurer  on  or 
before  the  15th  of  Auj^st,  whereupon  the  Treasurer  shall 
issue  execution  for  the  double  tax  to  be  enforced  by  the 
City  Sherifl^.  An  ordinance  re-enacting  the  taxes  for  the 
preceding  year  was  passed  in  March,  1845,  it  exempted 
from  taxation  the  income  of  certain  mechanics  and 
imposed  taxes  on  certain  buildings  independent  of  the 
land  on  which  they  stood,  the  nature  of  which  additions 
does  not  effect  the  question  at  issue  here.  In  January, 
1845,  the  assessors  applied  to  the  persons  taxed  for  land 
tax  on  a  building  they  had  set  up  in  1844,  for  the 
business  of  compressing  cotton,  &c.,  but  as  they  did  not 
commence  their  business  until  15th  January,  1845,  they 
reftised  to  pay  the  taxes  demanded  both  for  the  building 
and  income,  the  demand  being  made  for  the  taxes  of  1844. 
It  was  there  held  by  the  full  Court  of  Appeal  that  the 
assessor  could  not  recover  the  income  tax  of  the  current 
year  1845,  as  the  years  income  had  not  accrued,  and  that 
it  was  the  preceding  years  income  tax  which  the  Act 
intended  should  be  recovered.  The  Court  in  their 
judgment  cited  the  case  Carter  v  Bnrgne  (1),  as  an 
(1)  1  McMul.  S.  C.  Ap.  410. 
57 
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authority  of  the  American  Court  of  last  resort  to  show 
that  a  tax  may  be  levied  on  future  operations,  if  the 
words  clearly  shew  that  was  the  intention,  otherwise  it 
would  be  levied  as  is  usual  on  what  has  been  done  in  the 
past  year.  In  this  case,  (from  Strobhart),  continues  the 
American' Judge  O'Neale,  there  are  no  words  which  show 
that  the  City  intended  to  levy  a  tax  on  a  conjectural 
estimate  of  what  might  be  a  man's  profits  in  the  business 
for  the  current  year.  It  was  argued  by  Mr.  Peters  that 
the  words  in  our  Act,  section  40,  * 'succeeding  year," 
meant  only  those  years  which  succeeded  the  year  1881, 
and  excluded  that  year  so  as  that  the  taxes  for  1881,  would 
be  postponed  and  not  fall  due  and  payable  until  within 
ninety  days  next  following  the  fourth  Wednesday  in 
January,  1882,  and  that  therefore  the  tax  of  the  one  year 
would  not  be  payable  until  the  succeeding  year.  Now 
certainly  this  is  the  most  common  rule  in  defining 
principles  of  taxation  and  may  well  be  said  to  be  the 
most  just  and  reasonable  rule,  but  I  do  not  think  this  to 
be  the  meaning  of  the  Legislature,  or  the  reasonable 
interpretation  of  the  Act.  We  are  not  now  called  upon 
to  decide  upon  the  policy,  wisdom,  or  justice  of  the 
taxation  to  which  exception  is  taken  or  the  mode  or 
manner  prescribed  for  the  collection.  Our  province  is  to 
coneitrue  its  provisions  according  to  legal  principles,  and 
say  what  the  Legislature  meant  by  what  they  have 
written.  In  addition  to  what  I  have  already  remarked, 
section  40  in  providing  for  ''all  further**  assessments,  that 
is  beyond  the  first  year,  1880,  by  express  words  includes 
the  year  1881,  and  says  the  whole  assessment  shall  be 
due  and  payable  within  ninety  days,  next  following  the 
4th  Wednesday  in  January,  in  each  and  every  succeeding 
year,  the  Legislature  meaning  as  I  consider  it  as  each 
year,  including  1881,  succeeds  one  another,  besides 
dating  from  the  first  half  years  assessments  imposed  by 
the  Act,  and  taking  the  whole  of  its  bearing  it  is  evident 
that  the  object  and  intention  of  the  makers  was  that  each 
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year's  tax  should  be  raised  and  recovered  within  the  year, 
in  the  order  of  one  year  after  the  other,  but  on  this  point 
Mr.  Peters  contends  that  this  cannot  be  the  construction 
of  the  Act,  because  if  the  income  tax  for  the  year  1881,  is 
to  be  payable  within  ninety  days  next  following  the  4th 
Wednesday  in  January,  it  would  therefore  in  ordinary 
cases  fall  due  in  the  month  of  May,  consequently  at  this 
early  period  of  the  year  no  correct  estimate  could  be 
made  of  what  a  man's  income  could  amount  to  on  the  31st 
December  of  such  year. 

At  this  stage  of  the  argument,  I  confess  I  was  very 
much  impressed  with  this  objection,  more  particularly 
when  referred  to  the  form  of  the  income  tax  oath  in  form, 
Schedule  B.,  which  is  required  to  be  taken  by  any  person 
who  may  be  over-assessed  on  his  income  in  order  to  have 
it  reduced  to  the  real  amount,  in  which  form  of  oath  is 
prescribed   the  follojving  sentence  to  bo  sworn  by   the 

party  taxed,  viz : — •*!  further  say  that  $ was  the  gross 

amount  of  my  income  for  the  said  year,"  meaning  the 
year  for  which  the  income  tax  was  assessed  and  demanded. 
This  would  certainly  at  the  first  view  seem  to  be 
inconsistant  with  the  fact  contended  for  on  the  other  side 
that  the  income  of  the  year  is  to  be  paid,  and  that  by 
compulsion,  five  or  six  months  before  the  end  of  the  year 
for  which  the  income  tax  is  imposed.  Hence  arises  the 
difficulty.  Is  it  compatible  with  the  Act  that  this  oath 
can  be  jointly  taken  with  reference  to  the  yearly  income 
some  months  before  the  year  has  terminated?  Is  it 
utterly  impossible  for  a  resident  of  a  city  recurring  to  the 
experience  of  the  past  years  to  form  a  tolerably  fair 
estimate  in  the  middle  of  the  year,  what  is  or  will  be  the 
amount  of  his  income  for  the  whole  year?  Observe  the 
form  of  the  oath  when  to  be  made  by  an  agent,  viz : 
"That  I  have  a  personal  knowledge  of  the  fact  connected 
with  the  yearly  income  of  the  person  taxed."  Now  is  not 
the  principal  supposed  to  be  possessed  of  the  same 
amount  of  knowledge?    Is  he  not  able  to  say,  I  have  a 
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personal  knowledge  of  the  fact  connected  with  my  own 
yearly  income,''  that  is  unquestionably  from  preyioas 
years,  and  taking  that  knowledge  therefore  into  con- 
sideration and  any  and  every  subsequent  event  calculated 
to  increase  or  diminish  that  income  for  the  current  year 
in  question,  would  it  be  any  stretch  of  conscience  for  him 
to  write  down  and  attest  to  what  he  honestly  believed  the 
gross  amount  of  his  income  would  be  at  the  end  of  the 
year  and  the  deductions  he  would  then  be  entitled  to  make 
from  it  ?  It  is  true  that  when  the  end  of  the  year  arrived 
it  might  turn  out  that  there  had  been  some  unforseen 
variation  either  in  his  own  favour  or  against  him ;  but 
that  must  be  a  consequence  that  both  he  and  the  city  must 
run  the  chance  of  under  the  law  as  the  Legislature  has 
worded  it.  It  is  observable  here  and  very  material  to 
notice  that  the  41st  section  of  the  Act  which  refers  to  the 
schedule  or  form  of  the  above  oath  does  not  in  itself 
require  a  particular  year  to  be  named,  such  as  the  year  in 
which  the  tax  is  demanded,  or  that  mentioned  in  the 
notice,  the  words  of  the  section  are  as  follows: — '^Shall 
make  oath  in  form  (I)  before  the  Stipendiary  Magistrate 
or  his  clerk,  that  the  amount  of  income  for  which  he  has 
been  assessed  is  excessive,  and  that  the  net  amount  of  his 
income  is  less  than  the  amount  assessed."  The  language 
of  the  section  then  exclusive  of  the  schedule  does  not 
require  the  taxed  person  to  swear  to  the  net  amount  of 
his  income  for  the  current  year  or  particular  year,  it 
leaves  the  sense  more  general  and  at  largo,  viz :  *'the  net 
amount  of  his  income"  It  not  unfrequently  happens  that 
some  discrepancy  is  to  be  found  between  the  schedule 
forms  prescribed  in  an  Act  of  the  Legislature  and  the 
enacting  sections  referring  to  them :  and  when  this 
discrepancy  amounts  to  a  contradiction  what  is  to  be  the 
rule  or  guide  in  giving  effect  to  what  is  supposed  to  be 
the  intention  of  the  Legislature?  In  the  present  case 
section  41  of  the  Act  is  that  which  refers  to  the  schedule, 
that  is  the  form  of  the  oath  marked  I,  in  which  form  the 
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taxed  person  is  made  to  say,  ^'that  the  sum  of  $-*— is 
the  real  amount  of  my  net  income,  salary  or  receipts  for 
the  year  ending  the  3l3t  day  of  December,  but  in  section 
41  itself  as  before  observed,  the  taxed  person  is  required 
to  state  merely  that  the  amount  of  income  for  which  he 
has  been  assessed  is  excessive  and  that  the  net  amount  of 
his  income  is  less  than  the  amount  assessed,*'  the 
enacting  section  not  requiring  any  particular  year  to  be 
designated,  would  the  taxed  person  therefore  not  satisfy 
the  requirement  of  the  law  by  stating  in  bis  affidavit  the 
net  amount  of  his  income  for  the  previous  year,  and  that 
he  verily  believed  it  would  be  no  greater,  for  the  current 
year  demanded  of  him,  and  then  set  forth  in  detail  the 
deductions  he  claims  to  make,  stating  that  the  net  sum 
after  making  such  deductions  will  be  according  to  the 
best  of  his  belief,  his  net  income  or  salary  for  the  year 
demanded,  would  not  this  be  a  compliance  with  the 
enactment  in  section  40,  supposing  no  reference  had  been 
made  to  a  given  form  or  schedule  ?  In  the  case  of  The 
Qtieen  v.  Bainea  ( 1 ),  a  question  arose  as  to  th^  form  of  a 
writ,  the  defendant  Baiues  had  been  committed  to  custody 
on  a  writ  d«  ooiUumace  capiendo  issued  out  of  the  Arches 
Court  of  Canterbury  for  contempt.  This  writ  by  modern 
enactment,  was  to  issue  after  the  judge,  whose  order  was 
disobeyed,  had  signified  in  writing  to  the  Court  of 
Chancery  that  the  paity  was  in  contempt.  The  form  in 
writing  or  significavit  in  point  of  fact  was  required  by  the 
statute  to  be  in  a  form  given  in  a  schedule  to  the  Act, 
which  form,  plainly  indicated  by  the  style,  set  out  that  it 
was  to  be  in  the  name  of  the  Archbishop,  as  the  judge  of 
the  Arches  Court,  whereas  the  signifioavit  was  actually 
issued  by  Sir  Herbert  Jenner,  his  official  principal  of  the 
said  Arches  Court.  Lord  Denman,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  states  as  follows:  «*It  was 
argued  for  the  defendant  that  the  form  of  the  signifioavit 
itself  as  given  by  statute  33,  Gbo.  3rd,  Cap.  27,  in  the 
(1)    12  Ad.  A  E.  aia 
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schedule,  proves  that  the  judge,  i.  e.,  the  bishop,  is  the 
only  person  who  ought  to  certify,"  as  *'by  divine 
providence,"  is  a  form  that  can  only  apply  to  a  bishop. 
It  would  indeed  be  singular  if  any  change  in  this  respect 
had  been  intended  that  it  should  have  been  nowhere 
indicated  in  the  enactments  of  the  statute,  and  that  this 
style  and  title  should  have  been  carefully  preserved  by  it. 
Yet  such  form  although  embodied  in  the  Act  cannot  be 
deemed  conclusive  of  a  question  of  this  nature.  We  have 
also  to  consider  the  language  of  the  section  itself  to  which 
the  schedule  is  appended,  and  if  there  be  any  contradiction 
between  the  two  which  upon  fair  construction  there 
perhaps  will  not  be  found  to  be  upon  ordinary  principles, 
the  form  which  is  made  to  suit  rather  the  generality  of 
cases  that  all  cases  must  give  way. 

In  the  case  of  Earl  Mount  Cashelv.  O'lfeill^  (  Vicount)^ 
( 1 ) ,  a  question  arose  on  the  form  of  a  statutory  affidavit. 
It  appears  that  by  the  statute  23rd  and  24th  Geo.  3,  Cap. 
39,  (Irish)  for  the  encouragement  of  planting  timber  trees, 
certain  tei^ants  for  lives  and  tenants  for  certain  terms  of 
years  who  should  plant  or  cause  to  be  planted  any  timber 
trees  might  sell  and  dispose  of  them.  To  secure  the  land- 
lord's interest,  section  2  enacted  that  every  tenant  so  plant- 
ing, &c.,  should  within  twelve  calendar  months  after  such 
planting  lodge  with  the  Clerk  of  the  Peace  of  the  county," 
an  affidavit,  &c.,  reciting  the  number  and  kinds  of  trees 
and  the  name  of  the  lauds  in  form  following:     ''I  A.  B. 

do  swear  that  I  have  planted,  &c,,"  on  the  lands  of , 

in    the    parish    of ,   held   by    me    from the 

following  trees  (here  reciting  the  number  and  kinds  of 
trees).  The  form  throughout  was  couched  in  the  first 
person,  and  in  fact  in  its  terms  was  only  applicable  to  a 
tenant  for  years.  A  lessee  for  three  lives  having  planted 
many  trees,  his  agent  made  the  affidavit  required  in  his 
own  name,  as  agent  for  the  lessee.  Hence  objections 
arose  as  to  whether  the  form  being  only  applicable  to  a 
(1)    6  H.  L.  Cas.  937. 
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tenant  for  years,  and  no  provisions  being  made  to  allow 
an  agent  to  make  the  affidavit,  whether  the  affidavit  there 
made  was  within  the  statute;  and  it  was  held  by  the 
House  of  Lords,  *«that  as  the  form  given  in  the  statute 
could  not  possibly  apply  to  the  majority  of  the  cases 
wt^ich  its  provisions  sought  to  meet,  it  did  not  mean  that 
no  one  but  the  tenant  was  to  make  the  affidavit,  and  that 
the  form  if  another  person  made  the  affidavit  might  be 
varied."  , 

Now  in  one  section  of  the  above  Act  the  right  to  cut 
down  and  appropriate  trees  which  they  had  planted  was 
given  to  lioth  tenants  for  life  and  tenants  for  years,  but  by 
another  section,  for  the  security  of  the  superior  landlords 
or  owners,  a  form  of  affidavit  to  be  made  by  them  was  set 
out,  and  had  that  affidavit  been  construed  by  the  court 
according  and  confined  to  its  literal  meaning,  the  whole 
object  of  the  Act  would  be  defeated  as  regarded  tenants 
for  lives,  and  the  same  as  regarded  tenants  for  years, 
where  from  a  want  of  a  personal  knowledge  of  the  facts, 
the  owner  himself  could  not  make  the  affidavit,  and 
therefore  that  it  is  not  stated  that  the  assessment  for  the 
year  1881,  shall  be  paid  on  the  fourth  Wednesday  in  that 
year  or  at  any  other  period  in  that  year,  but  we  have  the 
words,  '*and  all  further  assessments  for  the  year  1881 
and  subsequent  years,  &c.,"  here  therefore  it  is  expressed 
for  the  year  1881,  with  the  copulative  conjunction  **and** 
subsequent  years,  &c.,  shall  be  due  and  payable  within 
ninety  days,  &c.,  the  concluding  words  of  the  section, 
viz  :  **in  each  and  every  succeeding  year,"  must  be  read 
as  I  have  already  observed  as  one  year  succeeds  the  other, 
including  the  year  1881,  and  not  excluding  it. 

The  intention  of  the  Legislature  therefore  appears  to 
me  to  have  been  that  the  income  tax  as  well  as  the  poll 
tax,  and  that  on  real  estate  for  the  year  1881,  should  be 
not  only  payable  but  should  also  be  collected  in  that  year 
and  that  such  intention  appears  sufficiently  plain  by  the 
words  of  the  Act. 
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Doubtless  it  has  frequently  been  held  by  judges,  that 
all  charges  upon  the  subject  or  at  least  not  for  the  benefit 
of  a  subject,  in  the  words  of  Lord  Tenderden,  *'must  be 
imposed  by  clear  and  unambiguous  language,  because  in 
some  degree  they  operate  as  penalties."  This  rule  among 
other  cases  will  be  found  adverted  to  in  Doe  Dem 
Manifold  v.  Diamond  (1),  Dock  Co.j  Kingston  upon 
HuU  V.  Browne  (2)  and  Doe  Dem  Scruton  v.  Smith  (3), 
and  other  authorities  decided  some  years  ago  and  collected 
in  Maxwell  on  statutes  cited  by  Mr.  Peters  on  the 
argument.  They  relate  principally  to  the  stamps  on 
deeds  under  the  Revenue  Law  of  Great  Britain,  but  the 
true  foundation  of  the  principle  upon  which  they  rest  will 
be  found  more  fiilly  and  more  intelligently  explained  by 
the  modem  cases  which  I  shall  yet  refer  to.  After  a 
careful  perusal  of  the  Provincial  Act  upon  which  the  case 
depends,  I  cannot  for  my  part  entertain  any  reasonable 
doubt  that  the  intention  of  the  Legislature  in  passing  it 
was  to  impose  a  tax  for  the  year  1881  and  subsequent 
years,  on  real  estate  and  incomes,  as  well  as  a  poll  tax  on 
persons  not  possessed  of  such  property ;  that  the  language 
employed  in  prescribing  the  time  and  manner  of  collecting 
the  tax  might  in  one  or  two  instances  have  been  penned 
with  ipore  accuracy,  which  may  be  said  of  numerous  Acts 
not  objected  to,  is  admitted  as  quite  possible,  but  if, 
notwithstanding,  we  can  read  and  understand  the  language 
used  with  reasonable  certainty,  we  must  not  allow  the 
clear  object  of  the  statute  to  lie  defeated  with  too  nice  a 
criticism  of  the  mode  in  which  this  language  is  put 
together. 

In  the  case  of  Rex  v.  Parish  of  St.  Pancras^  Poor  Law 
Commissioners  (4),  Lord  Coleridge,  C.  J.,  in  giving  his 
decision  lays  down  some  principles  which  appear  to  me  to 
be  peculiarly  applicable  to  this  case. 

The  question  there  was  whether  certain  overseers  and 

(1)  4  B.  A;  C.  243.  (3)  8  Bing.  146. 

(2)  2  B.  A;  Ad.  43.  (4)  6  Ad.  4;  E  7. 
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directors  of  the  poor,  acting  under  a  statute  passed  in  the 
reign  of  Geo.  the  4th,  were  divested  of  their  powers  under 
a  subsequent  Act  the  4th  and  5th,  Will.  4th,  the  two  Acts 
appearing  to  conflict  with  one  another,  Lord  Chief  Justice, 
then  Mr.  Justice,  Coleridge  stated  as  follows :  **It  is  in 
my  opinion  so  important  for  the  court  in  construing 
modem  statutes  to  act  upon  the  principle  of  giving  full 
effect  to  their  language  and  of  declining  to  mould  that 
language,  in  order  to  meet  either  an  alleged  inconvenience 
or  an  alleged  equity  upon  doubtful  evidence  of  intention, 
that  nothing  will  induce  me  to  withdraw  a  case  from  the 
operation  of  a  section  which  is  within  its  words,  but  clear 
and  unambiguous  evidence  that  so  to  do  is  to  fulfill  the 
general  intent  of  the  statute,  and  also  that  to  adhere  to 
the  literal  interpretation  is  to  decide  inconsistently 
with  other  and  overruling  provisions  of  the  same  statute. 
When  the  evidence  amounts  to  this,  the  court  may 
properly  act  upon  it,  for  the  object  of  all  rules  of 
construction  being  to  ascertain  the  meaning  of  the 
language  used,  and  it  being  unreasonable  to  impute  to  the 
Legislature  inconsistent  intents  upon  the  same  subject- 
matter,  what  it  has  clearly  said  in  one  part  must  be  the 
best  evidence  of  what  it  has  intended  to  say  in  the  other, 
and  if  the  clear  language  be  in  accordance  with  the  plain 
policy  and  purview  of  the  whole  statute,  there  is  the 
strongest  reason  for  believing  that  the  interpretation  of  a 
particular  part  *  inconsistently  with  that,  is  a  wrong 
interpretation.  The  court  must  apply  in  such  a  case  the 
same  rules  which  it  would  use  in  construing  the  limitations 
of  a  deed ;  it  must  look  to  the  whole  context  and  endeavour 
to  give  effect  to  all  the  provisions,  enlarging  or  restraining 
if  need  be  for  that  purpose  the  literal  interpretation  of 
any  particular  part.''  These  views  of  Lord  Chief  Justice 
Coleridge,  are  to  my  mind  founded  in  reason  and  sound 
sense,  and  are  particularly  applicable  to  the  present  case. 
In  the  case  of  Lady  Emily  Foley  v.  Fletcher  and 
another  (1),  which  was  an  action  to  recover  income  tax 
(1)  3  H.  A;  N.  7«9. 
58 
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unlawfully  retained  by  a  purchaser  of  an  estate,  Mr. 
Baron  Bramwell,  states  as  follows :  **I  am  desirous  to 
say  that  I  disclaim  in  this  case  acting  ou  the  maxim  that  a 
burthen  shall  not  be  imposed  on  the  public  unless  by  clear 
and  unambiguous  language."  In  In  Re  Micklethwaite  (1), 
continues  his  Lordship,  '*Park  B.  says*':  ''It  is  a  well 
established  rule  that  the  subject  is  not  to  be  taxed  without 
clear  words  for  that  purpose,  and  also  that  ercry  Act  of 
Parliament  is  to  be  read  according  to  the  natural 
construction  of  its  words."  The  latter  is  the  main  rule, 
the  other  the  subordinate.  Construe  the  statute  correctly, 
if  its  meaning  can  be  ascertained,  maxims  of  the  sort 
referred  to  as  frequently  applied  are  mere  invitations  to 
erroneous  construction,  though  when  properly  understood 
they  are  quite  correct.  The  natural  course  of  things  is 
that  the  heir  takes  on  the  death  of  the  person  last  seized ; 
whoever  seeks  to  disturb  that  rule  must  make  out  bis 
right  to  do  so.  So  whoever  seeks  to  impose  a  tax  or 
penalty  must  establish  the  right;  whoever  seeks  to 
punish  must  establish  the  guilt.  The  rule  properly 
understood  is  that  the  burden  of  proof  is  on  the  assertor, 
not  that  wherever  there  is  any  doubt  a  statute  is  to  be 
said  not  to  mean  what  it  does  mean.  ''On  this  head,'* 
proceeds  the  Chief  Baron,  "1  cannot  help  referring  to 
that  accomplished  lawyer  and  jurist,  Mr.  Sedgwick,"  he 
says,  (2 )  "These  decisions,  as  1  have  said,  naturally  modify 
the  old  rule  that  penal  statutes  are  to  be  construed  strictly. 
The  more  correct  version  of  the  doctrine  appears  to  be 
that  the  statutes  of  this  class  are  to  be  fairly  construed 
and  faithfully  applied,  according  to  the  intent  of  the 
Legislature,  without  unwarrantable  severity  on  the  one 
hand  or  equally  unjustifiable  levity  on  the  other,  in  cases 
of  the  courts  inclining  to  mercy,"  and  afterwards  at  page 
336,  he  says:  "These  decisions  show  the  gradual 
tendency  of  the  judicial  mind  to  disavow  and   renounce 

(1)    11  Ex.  452,  (2)    Sedgwick  on  Stat,  and  Const. 

Law  384. 
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any  right  to  construe  statutes  according  to  the  considera- 
tion of  policy  or  hardship,  and  to  recognize  the  duty  of 
conforming  on  all  occasions  to  the  will  of  the  law- 
making body." 

This  question  therefore,  Ko.  2,  I  also  answer  in  the 
afiBrmative. 

Question  No.  3. 

The  first  assessment  authorized  under  the  Act  is  for  the 
last  half  of  the  year  1880,  it  is  confined  to  real  estate,  and 
by  section  36  the  assessors  shall  make  their  return  thereof 
within  one  month,  and  by  section  40  it  is  expressed  to  fall 
due  and  be  payable  within  one  month  next  following  after 
the  assessors  have  made  their  returns.  Here  it  is  clearly 
shewn  that  this  half  year  is  payable  in  the  year  1880.  I 
have  already  stated  my  opinion  that  according  to  my 
construction  of  section  40  the  income  tax  of  1881  is 
payable  and  may  be  collected  in  that  year.  In  section 
41  as  I  have  before  observed,  those  citizens  who  have 
been  called  upon  and  duly  notified  to  pay  and  have  not 
complained  of  being  over  rated  on  their  income,  and  have 
expressed  no  intention  of  doing  so,  may  be  compelled  to 
make  payment  by  the  imperative  directions  to  the 
collector  and  officers  given  in  section  49.  I  think  the  in- 
tention of  the  Legislature  is  sufficiently  manifested  in 
the  Act  that  the  assessment  was  to  be  payable  yearly 
in  each  year,  and  that  he  did  not  intend  that  the  year 
1881  should  be  an  exception. 

Question  No.  4. 

The  income  tax  is  assessable  on  the  net  income  or 
salaries  of  all  residents  of  the  city,  also  on  the  receipts  of 
all  such  residents  carrying  on  any  trade,  business, 
employment,  profession  or  calling  within  the  Province,  or 
employed  in  any  office,  business  or  trade  within  city  limits, 
income  tax  therefore  is  not  assessable  only  upon  income 
or  receipts  arising  from  investments  or  property  within 
the  city  limits,  and  from  transactions  carried  on  wholly 
within  city  limits.      Section  30,  sub-section  1,  expressly 
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includes  the  Province  at  large,  extending  the  income  tax 
to  any  trade,  business,  employment,  profession  or  calling 
carried  on  in  the  Province,  although  outside  the  city 
limits,  provided  the  party  in  receipt  of  the  net  income 
thereof  resides  within  the  city.  The  income  tax  is  also 
assessable  on  all  residents  of  the  city,  although  not 
engaged  in  any  trade,  business,  employment  or  calling, 
but  who  are  in  receipt  of  any  income  or  salary  from  any 
source  emanating  from  within  but  not  outside  the  city 
limits. 

Question  No.  5. 

Where  a  tax  is  clearly  imposed  on  real  estate  and  again 
on  the  income  received  from  that  estate,  it  would  amount 
to  double  taxation  and  the  presumption  would  be  that 
this  was  not  intended  by  the  Legislative  Power,  but  if 
such  a  tax  be  clearly  expressed  in  the  Act  it  cannot  be 
denied  that  it  is  within  the  power  of  the  Legislature.  But 
in  the  present  case  a  man's  income  where  he  owns  real  estate 
may  be  wholly  or  partially  derived  from  such  real  estate ; 
and  as  section  30  of  the  Act  imposes  the  tax  expressly  on 
the  net  income,  this  must  be  intended  after  all  legal 
deductions  are  made,  of  which  deductions  the  specific 
assessment  paid  on  the  real  estate  must  surely  be  one, 
therefore  this  would  reduce  the  assessment  virtually,  and 
in  such  case  would  render  the  rents  or  income  derived 
from  real  estate  assessable. 

Question  No.  6. 

Is  income  tax  assessable  upon  the  profits  of  busines? 

To  this  I  answer  in  the  affirmative. 

Hensley.  J.  concurred. 
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Alexander  K.  Rankin  v.  Neil  MoFadten. 

Oamiakee  proeesa—N^otiaUe  inMtrumenU—DebU  secured  by  notes  not 
attachable. 

Payment  into  court  by  garnUhee  upon  mere  notice  of  the  attachment 
without  a  Judge^s  order  directing  him  to  do  so  is  not  a  bar  to  an 
action  brought  against  him  by  his  creditor ;  and  money  secured  by 
bills  of  exchange  or  promissory  notes  is  not  attachable  under 
attaching  clauses  of  Common  Law  Procedure  Act,  1873. 

Demurrer  to  defendant's  pleas. 

5th  November,  1881. 

Mr.  A.  Peters  for  plaintijOT  supports  the  demurrer. 

Davies,  Q.  C. 9  contra. 

Mr.  F.  Peters  replies. 

Cur.  ad.  vult. 

11th  January,  1882. 

Peters  J.  Thb  was  an  action  on  a  promissory  note 
made  by  defendant  payable  to  Isaac  Auld  and  endorsed  by 
Auld  to  the  Plaintiff. 

The  defendant  pleaded. 

1.  That  Strong  and  wife  became  judgment  creditors 
of  Auld's  for  $1,500  within  the  meaning  of  the  Common 
Law  Procedure  Act  of  1873,  and  that  afterwards  and  while 
Isaac  Auld  was  the  holder  of  the  note  it  became  due,  and 
that  before  it  was  indorsed  to  the  plaintiff  the  judgment 
creditor  Strong  made  an  application  to  a  judge  and 
obtained  an  order  for  an  attachment  of  all  debts  due  and 
owiug,  and  accruing  due  from  the  defendant  to  Auld  to 
answer  said  judgment.  That  the  order  was  served  on 
defendant,  McFadyen,  and  is  still  in  force ;  that  McFadyen 
did  not  dispute  the  debt  due  from  him  to  Auld,  but  did 
thereupon  and  pursuant  to  the  said  Act  forthwith  pay  into 
court  under  such  proceedings  as  aforesaid  the  debt  due 
from  him  to  Auld,  and  that  the  note  was  first  indorsed 
to  the  plaintiff  after  it  became  due,  and  after  the  issue 
and  service  upon  the  defendant  of  the  judge's  order  for 
attachment. 

To  this  plea  the  plaintiff  demurs.     The  first  question  is 
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whether  a  payment  into  court  by  a  garnishee  upon  mere 
notice  of  the  attachment  without  a  judge's  order  directing 
him  to  do  so  is  a  bar  to  an  action  brought  against  the 
garnishee  by  his  creditor  ? 

r  think  that  the  provisions  of  the  Statute  itself  show 
that  it  is  not.  The  provisions  of  our  Act  relating  to 
attachments  are  copied  verbatim  from  the  English  Com- 
mon Law  Procedure  Acts  of  1854,  and  I  quote  from  the 
sections  of  the  Engh'sh  Act.  The  clause  which  provides 
for  the  garnishee's  discharge  from  liability  to  his  creditor, 
the  judgment  debtor,  is  the  65th,  that  section  is  as 
follows  :  Payment  made  by  or  execution  levied  upon  the 
garnishee  under  any  such  proceedings  as  aforesaid  shall 
be  a  valid  discharge  to  him  as  against  the  judgment  debtor 
to  the  amount  paid  or  levied,  although  such  proceeding 
may  be  set  aside  or  the  judgment  reversed.  The  payment 
made  by  or  execution  levied  upon  the  garnishee,  "under 
such  proceedings  as  aforesaid  ;"  what  proceedings  aforesaid 
does  this  refer  to  ?  It  must  refer  to  proceedings  previously 
authorized  to  enforce  payment.  Now  if  we  turn  to  the 
sixty-first  section  we  find  that  the  first  part  of  that  section 
only  relates  to  the  proceedings  for  issuing  an  attach- 
ment against  debts  due  to  the  judgment  debtor,  not 
a  word  about  payment  by  the  garnishee  until  we  come 
to  the  latter  part  of  the  section  and  then  it  provides  for 
the  proceedings  to  compel  the  garnishee  to  pay  the  debt 
to  the  attaching  judgment  creditor,  what  is  that  proceed- 
ing? It  is  that  by  the  same,that  is  the  attaching  order  or 
any  subsequent  order  it  may  be  ordered  that  the  garnishee 
shall  appear  before  the  judge  to  shew  cause  why  he  should 
not  pay  the  judgment  creditor  the  debt  due  to  him  from 
the  judgment  debtor,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  judgment  debt.  This  is  one 
proceeding.  Then  if  we  turn  to  the  63rd  section  we  find 
that  the  other  proceeding  which  the  65th  section  declares 
shall  be  a  discharge  to  the  garnishee  against  the  judgment 
debtor,  is  an  execution  levied  on  the  garnishee  which  the 
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judge  may  order  to  be  issued  against  him.  When  ?  In  ease 
he  does  not  forthwith  pay  into  court  the  amount  due  from 
him  to  the  judgment  debtor,  which  the  judge  has  ordered 
him  under  the  latter  part  of  the  Gist  section  to  pay.  There- 
fore it  seems  to  me  clear,  that  the  antecedents  to  which 
the  words  ''under  any  sucb  proceedings  as  aforesaid,"  in 
the  65th  section  refer,  are  payments  under  a  judge's  order, 
made  in  the  rule  to  shew  cause,  mentioned  in  the  latter 
part  of  the  61st  section,  and  to  executions  issued  under 
the  63rd  section  for  default  of  paying  in  obedience  to 
such  order. 

Again  as  laid  down  by  Mr.  Broom  in  his  maxims  the 
rule  nosciiur  a  sociis  is  very  frequently  applied  in 
construing  statutes  to  ascertain  the  meaning  of  a  word  and 
consequently  the  intention  of  the  legislature  by  reference 
to  the  context,  and  by  considering  whether  the  word  in 
question  and  the  adjoining  words  are  referable  to  the  same 
subject  matter.  Here  the  word  '^paymenf  is  used  in 
close  association  with  the  words  ''execution  levied,"  a 
compulsory  proceeding  always  used  to  enforce  obedience 
to  something  previously  adjudged  or  ordered  to  be  done. 
It  seems  highly  improbable  that  the  legislature  could  have 
intended  an  execution  to  go  against  the  garnishee  for  not 
paying  a  sum,  which  until  ordered  by  the  judge  it  was 
optional  for  him  to  pay  or  not,  yet  if  the  voluntary 
payment  by  the  garnishee  is  sufficient  to  deprive  his 
creditor  or  those  claiming  uder  him  of  their  claim  against 
him,  it  has  the  same  compulsory  effect  as  an  execution 
and  the  office  of  the  judge  is  superseded  and  the  protection 
which  his  intervening  decision  gives  to  interested  parties 
would  be  completely  done  away  by  the  garnishee  taking 
the  decision  in  his  own  hands  and  deciding  that  his 
creditors  or  those  claiming  under  him  have  lost  their  claim 
to  the  debt. 

But  if  we  turn  to  the  sections  307  and  308  of  our 
Common  Law  Procedure  Act  of  1873,  which  are  the  same 
as  the  89th  and  30th  sections  of  the  English  Common  Law 
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Procedure  Act  of  1860,  it  is  provided  that  whenever  it  is 
saggested  that  the  debt  sought  to  be  attached  belongs  to 
some  third  person  who  has  a  lien  or  charge  upon  it  the 
judge  may  order  such  third  person  to  appear  before  him 
and  state  the  nature  of  his  claim,  and  after  hearing  such 
third  person,  or  any  other  person  the  judge  may  think  fit 
to  call,  the  judge  may  bar  the  claim  of  such  third  person, 
or  make  such  order  as  he  shall  see  fit  as  to  the  lien  or 
charge  of  such  third  person  and  to  costs  as  he  shall  think 
just  and  reasonable.  Surely  this  is  entirely  inconsistent 
with  the  contention  that  the  garnishee  by  a  mere 
voluntary  payment  has  entirely  barred  the  third  person's 
claim  ? 

The  Act  evidently  contemplates  that  each  step  of  the 
proceedings  is  to  be  controlled  and  directed  by  judicial 
authority.  The  garnishee  where  he  admits  the  debt  is  a 
mere  stakeholder  without  any  personal  interest.  The 
contesting  parties  are  the  attaching  judgment  creditor,  the 
judgment  debtor  or  those  claiming  the  debt  either  under 
him,  or  in  some  other  way,  and  no  payment  or  other  act 
made  or  done  by  the  stakeholder,  unless  under  a  judge's 
order  can  in  any  way  afiect  or  prejudice  the  right  of 
either  of  the  contesting  parties  and  therefore  can  not  be 
a  good  plea  in  bar.  The  plaintiff's  counsel  laid  much 
stress  in  argument  on  the  52nd  section  which  provides 
that  service  of  the  order  for  attachment  shall  bind  the 
debts  in  the  garnishee's  hands.  But  the  order  is  a  mere 
stop  order,  it  does  not  render  the  further  order  of  the 
judge  to  pay,  which  the  whole  provisions  of  the  statute 
contemplate  unnecessary.  In  effect  it  merely  says  to  the 
garnishee,  retain  this  debt  in  your  hands  until  you  hear 
further  from  the  court  respecting  it,  and  the  fact  of  an 
attaching  creditor  not  taking  further  proceedings  would 
rather  lead  to  the  presumption  that  his  judgment  debt  had 
been  satisfied  in  some  other  way. 

But  if  we  look  at  the  authorities  respecting  the  effect  of 
payments  by  garnishees  under  analogous  proceedings.     It 
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will  be  seen  that  according  to  the  ordinary  principles 
of  law  a  voluntary  payment  by  a  garnishee  without  a 
judge's  order  to  pay  can  be  no  bar  to  an  action  brought  by 
his  creditor  against  him. 

In  the  case  of  The  Mayor  of  London  v.  The  London 
Joint  Stock  Bank  (1),  this  question  was  very  fully 
discussed  in  the  House  of  Lords.  That  was  a  suit  com- 
menced by  foreign  attachment  in  the  Lord  Mayor's  Court 
issued  against  Thomas  Griesiell  to  recover  £72,  and 
according  to  the  forms  of  the  court  a  process  of  foreign 
attachment  was  issued  against  the  respondents  alledging 
that  they  had  monies  of  Thomas  Oriesiell  in  their 
bands,  the  question  was  whether  a  corporation  aggregate 
could  be  proceeded  against  by  attachment.  The  House 
of  Lords  held  that  as  the  Mayor's  Court  had  no  power  to 
issue  penal  proceedings  against  a  corporation,  therefore  it 
had  no  power  to  attach  debts  in  the  garnishee's  hands 
because  unless  he  paid  over  the  money  under  compulsion 
of  some  process  which  had  or  could,  if  he  refused  to  pay 
it  over  be  issued  against  him,  it  would  not  be  a  payment 
by  compulsion  of  law  and  would  therefore  not  be  a 
defence  if  the  garnishee's  debtor  sued  him  for  the  money, 
and  he  might  be  compelled  to  pay  it  over  again  to  his 
debtor. 

In  giving  judgment  Lord  Selborne  says,  page  399,  *'As 
against  the  garnishee,  that  is  the  third  party  the  stake- 
holder, the  whole  proceeding  is  re8  inter  alios  acta.  He  is 
no  party  to  the  suit.  No  judgment  in  any  proper  sense  of 
that  word  can  pass  against  him  in  that  suit  or  be  executed 
against  him  on  any  principle  which  is  applicable  to  a 
defence  before  a  competent  court.  In  order  to  bind  him, 
and  in  order  also  to  indemnify  him  the  custom  must  be 
meant  to  be.  applicable  to  the  case  and  must  be  followed 
in  all  material  points.  The  effect  of  the  custom  when  so 
followed,  when  the  goods  in  his  hands  are  delivered  over 
or  when  the  debt  due  from  him  is  paid,  is  to  discharge 
(1)    6  App.  Cas.  393. 
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him  not  by  virtue  of  the  terms  of  his  eontract  but  against 
that  contract  and  without  the  consent  of  the  bailor  or 
creditor,  from  all  further  liability  for  the  goods  or  money 
to  which  the  bailor  or  creditor  was  entitled.  That  is  the 
peculiar  effect  of  the  custom,  and  upon  what  principle  is 
it  possible  that  such  an  effect  cau  be  produced  ?  On  one 
principle  only,  that  of  a  delivery  or  payment  by  compulsion 
of  law.  If  that  element  were  absent  it  would  be  impossible 
that  he  could  be  absolved  as  against  his  creditor  from  a  debt 
which  he  has  paid  without  the  creditor's  authority  to  a 
person  to  whom  it  was  not  payable  by  the  contract.  But 
if  it  be  by  compulsion  of  law  then  he  is  discharged.  ♦  ♦  • 
Therefore,  my  Lords,  execution  by  some  process  of  law 
which  amounts  to  compulsion  is  indispensable  for  this 
purpose,  indispensable  for  the  indemnity  of  the  garnishee 
and  therefore  indispensable  in  order  that  the  garnishee 
should  be  bound." 

In  Turner  v.  Jones  (1),  where  the  garnishee  paid  or 
satisfied  the  debt  to  the  attaching  judgment  creditor  it 
was  held  no  defence  in  an  action  against  him  by  the 
judgment  debtor's  assignees  because  the  payment  was 
voluntary.  Bramwell  B.  in  giving  judgment  says:  '*A 
garnishee  is  not  protected  unless  he  is  served  with  the 
order  of  a  judge  for  payment  of  the  debt,  he  cannot 
volunteer  to  do  that  which  his  obligation  to  the  judgment 
debtor  did  not  compel  him  to  do.  Perhaps  if  a  judge 
erroneously  ordered  him  to  pay  money  which  he  actually 
owed  but  which  was  not  then  due,  he  might  be  protected, 
but  it  is  manifest  that  he  cannot  discharge  himself  by 
agreeing  with  the  execution  creditor  to  fulfil  an  obligation 
different  from  that  which  he  was  under  to  the  judgment 
debtor.  This .  is  obvious  from  the  65th  section  which 
declares  that  the  amount  paid  or  levied  shall  l)o  a  valid 
discharge  to  the  garnishee  as  against  the  judgment  debtor, 
even  though  the  proceeding  be  set  aside  or  the  judgment 
reversed.  How  can  this  be  said  to  be  a  payment  under 
(1)     H.  &N.  S78. 
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the  proceedings  when  the  proceedings  did  not  compel  him 
to  make  it?  It  is  merely  an  arrangement  which  ho 
choses  to  make  with  the  execution  creditor.  Suppose 
the  judgment  debtor  chose  to  pay  the  debt  due  from  him 
to  the  execution  creditor,  and  then  to  proceed  to  judgment 
and  execution  against  the  garnishee  for  the  debt  due  from 
him  could  the  latter  say  that  the  debt  was  paid  by  his 
arrangement  with  the  execution  creditor.  Other  instances 
might  be  put,  but  without  multiplying  instances  it  seems 
to  me  that  the  case  may  be  decided  on  this  short  ground, 
that  in  order  to  discharge  the  garnishee  he  must  show 
that  he  has  done  that  which  his  obligation  to  the  judgment 
debtor  required,  and  further  that  the  order  of  the  court 
compelled  him  to  do  it. 

This  case  and  also  Holmes  v.  Tutton  (1),  on  the 
authority  of  which  it  was  decided,  are  cited  with  approval 
by  Channel  B.  in  delivering  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  Wood  v.  Dunn  (2).  Some 
expressions  of  Willis  J.  in  Cluerkouse  v.  Wickens  (3), 
were  urged  by  Mr.  Davies  to  show  that  a  voluntary 
payment  under  the  63rd  section  was  protected  by  the  65th 
section,  and  therefore  a  bar  in  an  action  against  the 
garnishee.  But  the  payment  in  that  case  was  made  under 
a  judge's  order  and  was  therefore  compulsory.  It  is  true 
that  the  judges  there  say  that  under  section  63  the 
garnishee  may  pay  the  money  he  acknowledged  to  be  due 
into  court  and  that  by  the  effect  of  that  and  the  65th 
section  such  a  payment  would  undoubtedly  discbarge  the 
garnishee.  But  the  point  the  judges  had  to  decide  in  that 
case  was  not  whether  such  voluntary  payment  by  the  gar- 
nishee would  be  an  answer  to  an  action  brought  against  him 
by  his  creditor,  the  judgment  debtor,  but  whether  the 
payment  into  court  under  compulsion  of  a  judge's  order 
was  such  a  payment  to  the  judgment  creditor  as  to  bring 
his  right  to  the  money  within  the  exception  of  the  184th 

(1)    5E1.  &B.  66.  (2)    L.  R.  IQ.  P.  77;S.  C.  L.  K.  2 

Q.  B.  73. 
(3)    L.  K.  3  C.  P.  296. 
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section  of  the   Bankrupt   Act   of  1849,  and   thereby  to 
defeat  the  claim  of  the  assignees  of  the  judgment  debtor 
who  had  become  bankrupt.     It  must  be  remarked  that  this 
case  was  only  an  ex  parte  application  and  the  decision  given 
without  counsel  being  heard  on  the  other  side.    The  decision 
of  the  judges  on  the  point  they  bad  to  decide,  viz :  whether 
payment  into  court  under  a  judge*s  order  was  equivalent  to 
payment  to  the  judgment  debtor  himself,  was  no  doubt 
correctly  decided.     But  if  they  intended  their  remarks  re- 
specting the  operation  of  the  65th  section  or  the  63rd  to  be 
as  comprehensive  as  their  language  seems  to  imply,  then  I 
must  say  they  seem  to  me  opposed  to  the  decision  of  the 
Court  of  Q.  B  ,  as  delivered  by  Lord  Campbell,  in  Holmes 
V.    TuUorij  he  says:     «*The  enactment   now   under  our 
consideration  extends  the  power  of  executing  the  judgment 
to   mere   ordinary   debts   due   to  the  judgment   debtor, 
though  not  secured  by  bill,  note,  bond  or  other  tangible 
security  which  is  capable  of  being  seized,  it  does  not  give 
an   execution   in   terms    because   it   has    recourse    to    a 
machinery,     intended     in    general     to     be    single    and 
expeditious  by  judge's  order  instead  of  by   seizure  and 
sale  by  the  Sheriff.     It  was  necessary  to  fix  some  point  of 
time  after  which  the  garnishee  would  be  bound  to  notice 
the  title  of  the  judgment  creditor,  and  after  which  be  could 
not  safely  pay  his  original  creditor,  being  bound  to  pay  the 
judgment    creditor,   and   section    65    after    payment    or 
execution  levied,  which  must  here  mean  after  the  debt  is 
realized  by  execution,  be  is  to  be  discharged  as   against 
his  original   creditor.      If  payment   means   a  voluntary 
payment  by  the  garnishee,  then  it  follows  that  it   rests 
with  the  caprice  of  the  garnishee  to  fix  the   period  at 
which  the  judgment  creditor's  title  will  become  absolute, 
and  the  garnishee's  liability  to  his   own   creditor  or  his 
assignees  is  extinguished  without  his  creditor  or  others 
claiming  under  him  having  any  opportunity  of  vindicating 
their  right.    The  case  is  also  opposed  to  that  of  Wood  v» 
Dunn  (1 ) .     In  this  case  the  garnishee  who  was  sued  by  the 
(1)    L.  R.  IQ.B.  77. 
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assignees  of  the  judgment  debtor,  pleaded  that  he  was 
served  with  a  judge's  order  to  pay  or  in  default  that 
execution  might  issue  against  him,  and  payment  being 
demanded  he  in  compliance  with  the  order  and  to  avoid 
execution  being  levied  paid  the  debt  to  the  judgment 
creditor.  The  Court  of  Queen's  Bench  held  this  plea  bad. 
The  counsel  on  argument  observed  that  by  analogy  to  the 
practice  of  foreign  attachment  in  the  Lord  Mayor's  Court 
the  burden  of  seeing  that  the  order  is  correct  is  on  the 
judgment  creditor,  that  the  garnishee  was  ordered  to  pay 
the  money,  and  as  long  as  he  obeys  he  ought  to  be 
protected.  But  Lush  J.  said,  *'I  think  it  will  be  found 
that  in  order  to  make  a  plea  of  payment  under  an 
attachment  in  the  Lord  Mayor's  Court  a  good  plea,  it 
ought  to  show  that  execution  has  been  executed,"  and  in 
giving  judgment  he  says :  "The  plea  in  my  judgment  is 
bad,  is  bad  because  it  does  not  show  what  it  professes  to 
show,  a  legal  obligation  on  the  part  of  the  local  board 
to  pay  to  a  third  person  the  money  which  they  admit  to 
have  been  due  to  the  assignor  of  the  plaintiJOT."  Now 
here  the  defendant  admits  by  his  plea  that  the  note 
was  indorsed  to  the  plaintiff,  and  that  without  any 
compulsory  order  or  legal  obligation  he  paid  the  money 
which  he  admits  was  due  on  the  note  to  a  third  person. 
The  decision  of  the  Court  of  Queen's  Bench  was  re- 
versed (1),  and  the  plea  held  good,  not  on  the  ground 
that  a  voluntarj'  payment  without  compulsion  would  be  a 
defence,  but  on  the  ground  that  the  judge's  order  to  pay, 
coupled  with  the  threat  of  execution  being  levied  upon  the 
garnishee,  was  a  sufficient  justification  for  his  paying  the 
money  and  therefore  an  answer  to  the  action  '*on  the 
broad  principle"  as  Channel  B.  observes,  that  the  law  will 
never  compel  a  person  to  pay  a  sum  of  money  a  second 
time  which  he  had  paid  once  under  the  sanction  of  a  court 
having  competent  jurisdiction.  But  in  alluding  to  Turner 
V.  Jones^  he  says :  ''There  the  garnishee  was  served  with 
(1)    L.B.  2Q.  B.  73. 
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an  order  attaching  in  his  hands  a  debt,  instead  of  showing 
cause  as  directed  by  the  ex  parte  attachment  order  or  even 
waiting  for  an  order  for  payment  to  be  made  upon  him,  he 
gave  his  promissory  note  to  the  judgment  creditor.  Here 
clearly  what  the  garnishee  did  was  not  in  obedience  to 
the  order  served  on  him  which  called  on  him  to  show 
cause  and  not  to  pay,  and  neither  by  the  words  of  the 
statute  nor  by  any  principle  of  law,  as  to  compulsory 
payments,  could  he  be  protected  against  the  assignor."  In 
the  next  case  no  order  was  served.  It  is  evident  that 
both  courts  would  have  held  a  plea  like  this  of  mere 
voluntary  payment,  without  an  order  or  even  a  rule  to 
shew  cause  why  he  should  not  pay,  bad. 

If  the  defendant's  contention  that  the  63rd  section 
authorizes  a  garnishee  to  pay,  without  waiting  for  a  judge's 
order  or  even  a  rule  to  shew  cause,  be  correct,  the  Court 
of  Queen's  Bench  must  have  held  that  even  if  the  order 
was  no  justification  the  63rd  section  justified  him  in  paying. 

The  fact  is  that  almost  all  the  cases  in  which  this 
question  has  arisen  have  turned,  not  on  the  construction 
of  the  Common  Law  Procedure  Act,  but  upon  the 
construction  of  those  sections  in  the  Bankrupt  Act  of  1849 
and  1861,  respectively,  regarding  disputes  between 
assignses  and  persons  claiming  a  lien  on  the  bankrupts 
assets.  Then  Lord  Campbell  in  Holmes  v.  TuUon  (1), 
says :  **  We  now  come  to  the  64th  section  in  the  Bankrupt 
Act  of  1349,  on  which  the  case  really  depends,  because  as 
the  debt  is  bound  in  the  hands  of  the  garnishee  in  favor 
of  the  judgment  creditor,  no  doubt  it  would  remain  bound 
as  against  any  body  claiming  under  him  by  any 
subsequent  matter  unless  there  is  some  statutory  enact- 
ment overiding  the  prior  right. 

It  was  argued  that  the  plaintifi^'s  proper  course  was  not 
to  sue  but  to  move  the  court  to  have  the  money  paid  over 
to  him.  But  the  plaintiff  was  the  indorsee  of  the  note 
payable  to  the  judgment  debtor,  and  therefore  an   entire 

(1)    6E1.  <&B65. 
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stranger  to  the  proceedings,  and  therefore  I  do  not  see 
how  he  could  make  any  application.  In  the  European 
Bank  v.  Fox  (1),  the  assignee  of  the  judgment  debtor 
was  not  made  a  party  to  the  rule,  but  was  served  with  it 
and  counsel  appeared  on  his  behalf  on  the  argument,  the 
court  having  refused  to  hear  him  on  the  ground  that  the 
assignee  was  not  a  party.  The  attaching  judgment 
creditor  is  the  wrong  party,  and  the  burden  of  seeing  that 
the  proceedings  are  properly  carried  out  lies  on  him,  had 
he,  as  under  the  61st  section  he  should  have  done, 
obtained  an  order  calling  on  the  garnishee  to  show  cause, 
it  would  have  been  his  duty  if  he  appeared  to  inform  the 
judge  of  the  plaintiff^s  claim  as  indorsee.  The  judge 
would  under  sections  307,  308  and  309  have  directed 
the  plaintiff  to  appear  and  on  ascertaining  all  the  facts, 
would  so  have  worded  his  order  or  directed  such  proceed- 
ings as  he  thought  necessary  to  settle  the  dispute  between 
all  parties,  as  this  had  not  been  done.  The  plaintiff  has 
ns  it  appears  to  me  no  other  means  of  enforcing  or  trying 
to  enforce  his  claim  then  by  suit  against  his  debtor  the 
garnishee.  In  Maxwell  on  statutes,  page  325,  it  is  laid 
down  that  in  giving  power  to  affect  prejudicially  the  rights 
of  persons  or  property,  the  statutes  would  be  understood 
as  implying  when  it  did  not  expressly  provide  the  con- 
dition or  qualification  that  the  power  was  to  be  exercised 
in  accordance  with  the  rule  of  natural  justice,  that  the 
person  liable  to  be  prejudicially  affected  should  first  have 
an  opportunity  of  defending  himself.  To  allow  the 
garnishee  without  his  creditor's  knowledge  to  transfer  to 
another  the  money  he  owes  to  him  and  plead  that  as  a 
defence  to  his  creditor's  claim  would  it  seems  to  me  be 
inconsistent  with  this  principle. 

In  the  third  report  of  the  Common  Law  Commissioners, 

they   say   an    amendment    has   been    suggested   by   our 

experience  of  the  working  of  the  Common  Law  Procedure 

Act  of  1854.     It  occasionally  happens  that  the  garnishee 

(1)     L.  R.  2  Q.  B.  85. 


472  THE   PRINCE   EDWARD   ISLAND   REPORTS. 

appears*  admits  the  debt,  is  willing  to  pay  it,  but  has  a 
bona  fide  doubt  whether  the  execution  debtor  is  really 
entitled  to  it,  and  whether  some  other  person  is  not. 
Now  it  is  obvious  that  the  garnishee  ought  not  to  be 
compelled  to  pay  without  being  protected  against  that 
person,  and  that  the  latter  ought  not  to  have  his  rights 
decided  on  without  an  opportunity  of  being  heard  on 
them,  and  the  29th  and  30th  section  of  the  English  Act 
of  1860,  from  which  the  107th  and  108th  of  our  Act,  are 
copied,  are  the  results  of  the  suggestion  and  made  to  meet 
just  such  a  case  as  this. 

All  the  authorities  agree  that  the  attaching  creditor 
gains  no  right  or  interest  in  the  debt,  or  property  attached 
but  merely  a  right  to  have  it  detained  in  the  gambhee*s 
hands  to  await  the  result  of  further  proceedings  by  the 
attaching  creditor.  If  the  attaching  creditor  takes  no 
further  proceedings,  is  the  mere  attachment  to  prevent  the 
creditor  from  asserting  his  right  against  his  debtor,  the 
garnishee,  for  ever,  had  Strang  continued  his  proceedings 
and  obtained  an  order  for  the  garnishee  to  appear  and 
shew  cause  why  he  should  not  pay  on  his  stating  the 
claim  of  the  plaintiff.  The  judge  would  under  the  306th 
section  have  ordered  him  to  appear  and  state  his  claim, 
and  then  if  he  saw  iit  could  under  the  307th  section  have 
barred  his  claim,  and  no  doubt  if  such  debts  are  taken  in 
account  a  plea  of  an  order  barring  the  plaintijBT's  claim  or  of 
a  payment  by  compulsion  of  the  judge's  order  would  have 
been  an  answer  to  the  action,  or  during  the  pending  of 
such  proceedings  might  have  formed  a  good  plea  in 
suspense,  but  none  appears  to  have  been  taken. 

The  argument  for  the  defence,  on  the  payment  into 
court,  appears,  if  I  understand  it  correctly,  based  on  the 
assumption  that  the  63rd  section  is  to  be  read  as  an 
independent  section  authorizing  the  garnishee,  as  soon  as 
notice  of  the  attachment  is  served  before  him  to  pay  the 
money  into  court.  But  I  think  that  is  not  the  case  and 
that  the  63rd  section  must  be  read  in  connection  with  the 
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6l8t  section,  and  means  that  if  the  garnishee  do  not 
forthwith  pay  into  court  the  money,  which  by  the  order 
nisi  granted  under  the  latter  part  of  that  61st  section,  he 
is  called  upon  to  shew  cause  why  he  should  not  pay.  If 
the  garnishee  chose  to  pay  money  into  court  before  this 
order  nisi  is  made  absolute,  it  may  be  an  acknowledgment 
that  he  owes  the  judgment  debtor  the  amount  paid  into 
court,  but  it  cannot  be  considered  a  compulsory  payment. 
Wood  V,  Dunn  ( 1 ) .  But  in  the  present  case  no  such  order 
nisi  was  ever  taken  out  and  the  mere  attaching  order  is 
the  only  proceeding  which  has  been  taken  in  the  case. 
The  defendant  therefore  had  no  more  right  to  pay  the 
money  to  the  Prothonotary  than  he  had  to  pay  it  to  the 
sheriff  or  cryer,  or  any  one  else,  nor  had  the  Prothonotary 
any  right  to  receive  it.  How  that  can  be  called,  as  it 
seemed  to  be  argued,  a  payment  of  the  note  before  it  was 
indorsed,  I  am  unable  to  understand.  Surely  if  A.  owes 
B.  $100  and  A.  without  B*s.  authority  pays  it  to  C.  that 
cannot  be  considered  a  payment  to  B.,  and  according  to 
the  65th  section  the  garnishee  is  not  di^'charged  as  against 
the  judgment  debtor  until  payment  made  by,  that  is  as  I 
understand  it  payment  made  pursuant  to  the  rule  or  order 
of  court,  or  execution  levied  upon  him.  Holmes  v.  Tuttan 
(2),  and  Idbury  v.  Broum  (3). 

This  very  point  appears  to  have  come  before  Chief 
Justice  Robinson  in  MeUish  v.  Buffalo^  Brantford  d  Gode-^ 
richB.  W.  Co.  (4),  there  a  judgment  creditor  had  attached 
a  debt  in  the  hands  of  Zimmerman  (garnishee)  and  served 
him  with  a  garnishee  order,  and  after  that  one  Moreland 
issued  an  attachment  against  the  same  defendant,  but  never 
served  Zimmerman  with  a  summons  to  pay,  Zimmerman 
paid  the  whole  debt  which  was  sufficient  to  satisfy  both  of 
the  attaching  creditors  into  court,  the  first  attachment  was 
settled,  but  a  dispute  arose  respecting  the  surplus  money, 
others  claiming  it  in  preference  to  Moreland.     The  Chief 

(1)    L.  R.  1 Q.  B.  77.  S.  C.  L.  K.     (3)    6  Jar.  N.  S.  1162. 

2  O   H   7S 
(3)    6£i.  &B.*65.  (4)    a  L.  J.  (Can.)  230. 

6o 
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Justice  held  he  had  uo  jurisdiction  to  decide  on  the  rights 
of  the  claimants  to  the  surplus  money.  The  Chief  Justice 
says:  ^ ^Zimmerman  paid  the  whole  money  into  court, 
he  Icept  nothing  in  hand  to  meet  the  second  garnishee's 
order  at  the  instance  of  Moreland.  The  best  course 
would  have  been  for  Zimmerman  to  have  paid  the  amount 
of  Mellish's  judgment  into  court,  and  then  when  Moreland 
obtained  his  order  for  payment  to  have  proceeded  in  the 
same  mauner  with  that.  I  do  not  see  that  there  is  any 
order  which  I  have  a  right  to  make  unless  that  the  residue 
should  be  returned  to  Zimmerman.  It  was  Zimmerman's 
money  paid  into  court  without  authority,  the  surplus  I 
must  direct  to  bo  returned  to  Zimmerman,  who  will  be 
debtor  to  the  Company,  and  will  have  to  act  as  he  is 
advised,  with  respect  to  Moreland's  garnishee  order." 

The  decision  on  this  point  would  render  it  unnecessary 
so  far  as  these  pleas  are  concerned  to  decide  the  other  ques- 
tion. But  as  it  is,  in  a  mercantile  point  of  view,  a  most 
important  one  it  is  proper  that  it  should  be  considered. 
That  question  is  whether  a  debt  secured  by  a  negotiable 
bill  or  note  can  be  attached  by  a  judgment  creditor  under 
the  Common  Law  Procedure  Act  of  1873.  The  words  of 
the  Act  are,  *<to  order  that  all  debts  owing  or  accruing 
from  such  third  person,  hereinafter  called  the  garnishee 
to  the  judgment  debtor,  shall  be  attached  to  answer  the 
judgment  debt.** 

To  ascertain  whether  the  legislature  intended  to  subject 
debts  secured  by  negotiable  paper  to  the  operation  of 
this  section,  the  nature  of  such  a  debt  and  the  peculiar 
characteristics  which  distinguish  it  from  ordinary  debts 
must  be  considered.  An  ordinary  debt  contracted  by  A. 
to  B.  must  always,except  where  a  statute,  as  in  bank- 
ruptcy, allows  the  assignee  to  sue  for  it,  remain  due  and 
be  sued  for  as  a  debt  due  from  A.  to  B.,  whereas  the 
obligation  of  a  debtor  on  negotiable  paper  is  transitory 
or  shifting,  to-day  he  is  the  debtor  of  B.,  to-morrow  he 
is  the  debtor  of  C,  and  so  on,  so  that  in  the  course  of  a 
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month  A.  may  od  the  same  note  at  varioas  periods  have 
been  the  debtor  of  twenty  different  persons. 

A  far  more  important  and  in  a  practical  sense  the  most 
distinguishing  characteristic  of  promissory  notes  is,  says 
Judge  Storey 9  ''their  negotiability."  It  is  this  quality 
which  gives  a  ready  circulation  and  currency  to  them 
among  the  community  at  large  and  enables  them  to 
perform  in  a  vast  variety  of  cases  the  functions  of  money. 
Such  being  the  functions  of  negotiable  notes  and  bills, 
it  is  evident  that  any  law  which  enables  a  mere  stranger 
by  a  mere  ex  parte  proceeding  in  a  moment  to  engraft 
a  new  liability  on  such  instruments  must  render  an 
indorsee  or  holder  of  them  liable  to  such  risks  and 
embarrassments  as  would  seriously  interfere  with  their 
negotiability. 

But  Mr.  Davies  as  I  understand  his  argument  admits 
that  a  promissory  note  not  over  due  is  not  attachable. 
But  the  obviously  inconvenient  argument  applying  to 
notes  not  over  due  seems  to  me  equally  applicable  to 
those  that  are  over  due.  The  negotiability  of  a  bill  or 
note  does  not  cease  when  it  becomes  over  due»  and  credit 
is  often  given,  and  property,  to  enormous  amounts,  often 
transferred  in  mercantile  dealings  on  the  faith  and  security 
of  such  over  due  paper.  True  the  indorsee  or  holder  of 
over  due  paper  took  it  subject  to  all  equities  attaching 
to  the  note  itself  and  arising  out  of  agreements  or 
contracts  between  previous  parties.  Now  admitting  for 
argument  sake  that  attachment,  If  the  law  be  applicable 
to  negotiable  paper,  would  create  such  an  equity,  a  new 
kind  of  contingency  or  uncertainty  would  thus  be  intro- 
duced, subjecting  the  holder  to  more  perplexity  and 
haszards  than  any  now  existing. 

For  instance,  a  merchant  about  to  make  advances  on 
the  security  of  an  overdue  note  for  $10,000,  might  make 
all  enquiries  respecting  the  dealings  between  the  persons, 
parties  to  it,  which  a  prudent  man  could  make,  and  be 
justly  convinced  that  none  existed  which  could  affect  its 
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value  in  his  hands.  But  an  attachment  might  be  served 
on  the  maker  only  a  day  or  an  hour  before  the  merchant 
had  taken  the  note  and  made  the  advances  on  its  security, 
and  perhaps  just  after  the  maker  has  truly  informed  him 
that  no  equities  existed  to  impair  its  value.  The  holder's 
right  to  circulate  the  note  was  not  restrained  by  its  being 
overdue,  and  his  circulating  it  is  no  infringment  of  any 
existing  right  of  the  maker.  He  may  not  know,  and 
especially  if  he  resides  out  of  the  Island  he  may  have  no 
means  of  finding  out  whether  any  judgment  exists  against 
the  holder  of  the  note  that  would  enable  the  judgment 
creditor  to  garnish  the  maker.  In  fact  the  judgment 
sought  to  be  satisfied  by  means  of  the  attachment  may 
itself  only  have  been  entered  up  a  day  or  an  hour  before 
the  attachment  issues,  and  if  the  act  applies,  binds  the 
debt  in  the  maker's  hands.  Besides,  supposing  the  maker 
to  be  aware  of  the  judgment  against  the  holder  who  offers 
him  the  note,  it  is  wholly  contingent  whether  the  judgment 
debtor  may  not  pay  the  debt  he  owes  to  his  judgment 
creditor,  or  whether,  in  the  event  of  his  not  doing  so,  the 
judgment  creditor  will  choose  to  proceed  by  attachment 
at  all,  or  if  he  does  whether  he  may  not  elect  to  attach  a 
debt  due  from  some  other  creditor  of  his  debtor  to  satisfy 
his  debt.  Yet  this  mere  probable  contingency  is  to  cloud 
and  discredit  the  note  so  that  its  holder's  means  are  for 
the  time  rendered  unavailable.  The  reasoning  of 
Alderson  B.,  in  Whitehead  v.  Walker  (1),  where  a  set 
off  due  from  the  indorsee  to  the  maker  of  an  overdue  note 
was  attempted  to  be  set  up  by  the  maker  against  the 
indorsee,  is  applicable  to  this  case.  He  says,  ^*If  the 
doctrine  advanced  on  the  defendant's  part  were  correct, 
no  one  would  be  able  to  tell  whether  certain  instruments 
were  negotiable  or  not;  for  their  negotiability  would 
depend  on  the  will  of  a  third  person.  No  one  could  tell 
whether  the  maker  would  set  off  his  claim  against  the 
prior  party  or  not.*'  Many  other  instances  might  be  sug- 
(1)    10  M.  AW.  096. 
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gestedy  the  possible  occurrence  of  which  would  tend  to 
deter  mercantile  men  from  taking  over  due  paper.  The 
holder's  right  might  often  depend  on  being  able  to  prove 
the  exact  day  on  which  he  took  it.  We  have  only  to 
recollect  how  often  all  of  us  mistake  the  day  of  the  month, 
or  even  of  the  week,  to  show  what  an  J^elementJ  of 
uncertainty  this  would  be  to  attach  to  paper  so  extensively 
used  by  the  mercantile  world  to  perform  the  functions  of 
money.  But  it  is  needless  to  go  on  suggesting  instances ; 
those  which  I  have  alluded  to,  I  think,  show  that  if  debts 
of  this  description  were  attachable  the  act  would  be  pro- 
ductive of  mischiefs  greatly  exceeding  the  evils  it  was 
intended  to  remedy.  It  was  pressed  upon  us  that  the 
words,  **A11  debts  due  or  accruing,*'  comprehended  debts  , 
of  every  description,  no  matter  how  secured,  and  that  the 
Court  is  bound  to  give  effect  to  the  express  words  of  the 
act.  No  doubt  the  Court  is  bound  to  give  effect  to  the 
intention  of  the  Legislature,  and  that  intention  is  to  be 
collected  from  the  words  and  object  of  the  act,  but 
Maxwell  on  Statutes  says,  *^In  determining  either  what  was 
the  general  object  of  the  Legislature,  or  the  meaning  of 
its  language  in  any  particular  passage,  it  is  obvious  that 
the  intention  which  appears  to  be  most  agreeable  to  con- 
venience, reason,  and  justice,  should,  in  all  cases  open  to 
doubt,  be  presumed  to  be  the  true  one." 

In  the  Mayor  of  London  vs.  Oox  (1),  Willis,  J.,  says, 
«*It  must  be  assumed  that  the  Legislature  was  aware  of 
these  excesses  under  the  guise  of  custom,  and  of  the 
decisions  that  checked  them  before  the  passing  of  the 
local  act,  and  it  would  surely  be  disrespectful  to  construe 
without  express  words  in  the  act  that  it  was  meant  to 
facilitate  like  proceedings  for  the  future.  And  Maxwell, 
page  66,  says,  **One  presumption,  especially  applicable 
to  general  words,  is  that  the  Legislature  does  not  intend 
any  alteration  in  the  law  beyond  what  it  explicitly 
declares.  *  *  It  is,  therefore,  an  established  rule  of 
(1)    L.  B.  2  H.  L.  239. 
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construction  that  general  words  and  phrases,  however 
wide  and  comprehensive  in  their  literal  sense,  must  bef 
construed  as  bearing  only  on  the  immediate  object  of  the 
act,  and  as  not  altering  the  general  policy  of  the  law 
unless  no  reasonable  sense  can  be  applied  to  them  con- 
sistently with  the  intention  of  preserving  that  policy 
untouched."  Now,  would  it  not  be  disrespectful  to  assume 
that  the  Legislature  were  not  aware  of  the  importance  of 
preserving  the  integrity  of  negotiable  paper,  and,  there- 
fore, although  it  has  used  words  large  enough  to  embrace 
all  kinds  of  debts,  yet  as  there  are  classes  of  debts 
differing  in  their  nature  and  characteristics  £rom  each 
other,  we  are  not  bound  to  hold  that  the  intention  was  to 
facilitate  judgment  creditors  in  recovering  their  demands 
against  one  class  of  debts,  while  it  left  the  law  respecting 
the  class  secured  by  negotiable  paper  untouched 

Chief  Justice  Ebtrrison,  in  his  work  on  the  C.  L.  P. 
Act  of  Upper  Canada,  the  attaching  clauses  of  which,  like 
our  own,  are  copied  from  the  English  Act,  lays  it  down 
expressly  that  the  attaching  clauses  do  not  apply  to  debts 
secured  by  negotiable  instruments,  for  which  he  cites  the 
case  of  Mdlish  v.  Tlie  Buffalo^  Brantford  <6  Ooderich 
It.  W.  Co.  (1).  In  that  case,  as  reported  in  the  Practice 
Beports  of  Upper  Canada,  Chief  Justice  Robinson  really 
gave  no  decision  at  all,  as  he  conceived  that  the  attaching 
creditor  not  having  proceeded  according  to  the  Act,  he 
had  no  jurisdiction  to  decide  anything.  But  in  that  case 
the  debt  attached  was  secured  by  bills  of  exchange,  and, 
according  to  the  Report,  the  Chief  Justice  says,  ''This 
peculiarity  in  the  nature  of  Zimmerman*s  debt,  and  what 
has  happened  in  consequence  of  it,  suggests  a  doubt 
whether  the  garnishee  clauses  are  certainly  applicable  to  a 
debt  of  this  description.  I  mean  of  so  shifting  a  nature. 
The  remedy  intended  to  be  given  to  the  judgment  creditor 
would  seem  to  be  imperfect  in  such  cases,  at  least*  without 
hazard  of  embarrassment  and  injustice  to  others  so  long 
(1)    2  L.  J.  (Can.)  230. 
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as  there  are  no  means  of  seizing  negotiable  securities." 
Chief  Justice  Harrison  cites  the  case  from  the  Law 
Journal  of  Upper  Canada,  and  it  is  probable  the  question 
has  again  come  before  the  Court,  and  a  decision  given 
upon  it. 

Many  decisions  of  Courts  in  the  United  States  were 
referred  to  at  the  trial,  but  in  matters  of  this  description 
they  are  so  conflicting,  and  often  turn  on  the  construction 
of  statutes  with  the  provisions  of  which  we  are 
unacquainted,  that  those  decisions  can  seldom  help  us  to 
a  correct  conclusion.  I  may  observe  that  in  Massachusetts 
the  Legislature  has  enacted  that  debts  of  this  description 
shall  not  be  subject  to  the  Attachment  Laws.  I  think  we 
may  at  least  look  at  this  as  a  declaration  that  in  the 
opinion  of  a  great  commercial  community  it  would  be 
impolitic  to  interfere  with  debts  of  this  description. 

I  think  the  judgment  on  the  demurrers  should  be  for 
the  plaintiff. 

Palmer,  C.  J  ,  and  Hensley,  J.,  concurred. 
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The  Stadioona  Insubancb  Co.  v.  Edwabd  J.  Hodgson. 

Calls.^Voidance    of    Contract.^Material    alteration    in    Stoch4igt.^ 
BeductUm  of  shares  vrithoia  holder''s  consent. 

Defendant  subscribed  for  60  shares  in  the  plaintiff  Co.,  signed  the 
share-list  and  paid  a  call.  By  the  Act  ofIncori>oration  other  calls 
were  te  be  paid  as  called  for.  The  Company  made  6  other  calls,  bnt 
defendant  did  not  pay  them.  Before  making  the  calls  sued  for,  the 
number  of  defendant's  shares  was  changed,  without  his  consent,  on 
the  share-list  from  50  to  25  shares,  and  the  Company  having  brought 
this  action  for  the  amount  of  the  calls,  he  pleaded  nunqttafn  indebitatus^ 
and  an  equitable  plea  setting  out  the  above  facts,  and  contending  that 
by  the  alteration  his  contract  to  become  a  shareholder  was  rendered 
void,  and  that  he  thereupon  ceased  to  be  a  shareholder.  The  case 
was,  by  consent,  tried  by  a  Judge  without  a  Jury. 

ffeld  (Peters,  J.),  That  the  verdict  must  be  for  the  defendant  on  all 
the  issues  raised. 

AcnoN  for  calls,  tried  by  a  judge  without  a  juiy. 

9th  Feb.  1882. 
McLeod,  Q.  C,  for  plaintilT  company. 
Defendant  in  person. 

Our.  ad.  vtdt. 

13th  Feb.  1882. 

Petebs,  J.  This  case  was,  by  consent  of  parties,  tried 
by  a  judge  under  the  provisions  of  the  Common  Law 
Procedure  Act.  The  facts  are  these :  the  defendant,  on  the 
18th  Feb*y,  1875,  becamiB  a  subscriber  for  50  shares  in  the 
plaintiff  company  and  signed  the  share  list,  and  at  once  paid 
five  per  cent.  By  the  2nd  section  of  the  Act,  37  Vic.  cap. 
94,  a  second  call  of  five  per  cent,  is  to  be  paid  in  three 
months  after  signing,  and  others  as  called  for.  In  con- 
sequence of  the  great  fires  in  Quebec,  and  St.  John,  N.  B., 
in  1876,  the  Company  made  six  other  calls,  but  the 
defendant  took  no  notice  of  them,  and  never  paid  any 
more  than  the  $250  paid  at  the  time  of  signing. 

The  defendant  pleads — 1st,  Never  indebted  as  alleged. 

2nd,  An  equitable  plea,  stating  that  the  only  contract 
was  a  share-list,  subscribed  by  the  defendant,  by  virtue 
of  which  he  became  a  shareholder  in  the  company,  and 
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that  whilst  the  said  list,  so  subscribed  by  the  defendant, 
was  in  the  possession  or  under  the  control  of  the  plaintiff 
or  their  agents,  and  before  the  making  of  the  calls  sued 
for,  the  same  was  materially  altered,  without  the 
knowledge  of  the  defendant,  and  without  his  consent,  by 
striking  out  the  defendant's  name  from  the  said  list  as  a 
subscriber  for  fifty  shares,  and  by  making  him  appear  as  a 
subscriber  for  twenty-fi^e  shares  only,  whereby  the 
defendant's  contract  to  become  a  shareholder  in  the 
plaintiff  company  was  rendered  void  and  of  none  effect^ 
and  the  defendant  ceased  to  be  a  shareholder  in  the  same. 

The  plaintiff, — 1st,  Joins  issue  upon  the  defendant's 
pleas. 

2nd,  For  a  second  replication  to  the  defendant's  second 
plea,  for  replication  on  equitable  grounds,  the  plaintiff 
says  that  the  said  alteration  and  reduction  of  the  number 
of  the  defendant's  shares  was  made  at  the  request  and 
with  the  consent  of  the  defendant,  whereby  he  became 
and  was  a  subscriber  for  twenty-fi^e  shares,  as  in  the 
second  count  mentioned. 

The  question  of  fact  to  be  decided  on  this  issue  raised 
on  the  2nd  plea  is,  was  the  alteration  made  with  the 
defendant's  consent  or  not?  The  defendant,  who  was 
called  as  a  witness  respecting  this  point,  stated :  **I  signed 
the  stock-list  in  1875,  and  paid  5  per  cent.  I  never  got 
any  dividend.  Subsequently  I  was  applied  to  by  an 
agent  of  the  company,  and  I  received  a  demand  for  5 
per  cent,  on  25  shares.     I  gave  no  answer. ** 

On  his  cross-examination  he  said,  **  I  never  consented 
to  become  a  shareholder  for  25  shares.  Before  I  knew 
that  my  shares  were  struck  out  I  promised  to  pay,  because 
I  thought  I  was  liable.  But  when  I  discovered  that  my 
shares  were  struck  out  I  did  not  consider  myself  liable, 
and  therefore  refused  to  pay.  I  do  not  know  who  put  the 
line  through  the  shares.  There  was  something  said  to 
me  about  reducing  my  shares  to  25,  but  my  answer  was, 
<I  do  not  want  the  company  to  make  a  contract  for  me.' 
6i 
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I  do  not  recollect  the  name  of  the  person  who  came  to 
demand  the  call  on  the  25  shares.  I  told  him  to  go  and 
get  the  stock  book,  as  I  had  forgotten  how  many  shares 
were  put  to  me.  He  went  and  brought  it,  and  when  I 
saw  that  my  shares  had  been  struck  out,  as  I  wished  to 
get  out  of  the  Company,  I  determined  not  to  pay  his 
demand.  The  *fifty'  was  struck  out  in  pencil,  and 
*twenty-five'  written  over  it,  in  pencil  also."  As  there  was 
no  evidence  whatever  to  contradict  this  statement,  the 
issue  raised  by  the  replication  to  the  second  plea  must 
be  found  for  the  defendant,  and  the  verdict  on  that  plea 
entered  accordingly. 

The  issue  raised  by  the  plea  of  * 'never  indebted,'*  raises 
a  question  of  law.  The  share-list,  when  produced, 
showed  the  defendant's  name,  the  date  of  the  subscription 
and  the  amount  of  shares  entirely  scored  out  by  a  heavy 
ink  line  through  every  word  relating  to  the  defendant,  and 
the  initials  of  Mr.  Carvell,  the  Company's  agent  for  this 
Island,  written  across  the  line,  which,  I  presume,  had 
been  drawn  by  him.  It  is  contended  that  this  alteration 
of  the  shares  from  fifty  to  twenty-five,  as  well  as  the 
striking  off  of  the  defendant  from  the  list  of  shareholders, 
vitiates  the  contract  so  that  it  cannot  be  sued  upon.  But 
this  seems  to  me  to  depend  very  much  on  whether  the 
action  is  to  be  considered  as  founded  on  the  share  list,  or 
whether  it  is  not  really  founded  on  the  statute,  and  the 
share-list  only  offered  as  collateral  evidence  to  show  that 
the  defendant  was  a  shareholder  when  the  calls  were 
made.  And  looking  at  the  5th  section  of  the  Act  it 
seems  to  me  that  this  is  the  case.  That  section  is :  ''Pro- 
vided  always  that  the  Company  may,  if  the  directors 
think  proper,  enforce  payment  of  all  calls  and  interest 
thereon,  with  costs  of  suit,  by  action  in  any  competent 
Court,  and  in  such  action  it  shall  not  be  necessary  to  set 
forth  the  special  matter,  but  it  shall  be  sufficient  for  the 
Company  to  declare  that  the  defendant  is  holder  of  one 
share  or  more,   stating  the   number  of  shares,   and  is 
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indebted  in  the  sum  of  money  to  which  the  calls  in  arrear 
amount,  in  respect  of  one  call  or  more,  upon  one  share  or 
more,  stating  the  number  of  calls  and  the  amount  of  each, 
whereby  an  action  hath  accrued  to  the  Company  to  recover 
the  same  with  interest  for  non-payment." 

And  if  the  plaintiff,  who  alone  had  the  means  of 
knowledge,  had  shown  that  the  calls  were  due  before  the 
alteration  was  made,  or  the  defendant's  name  was  struck 
off,  it  seems  to  me  that  would  have  been  an  answer  to  this 
contention.  This  view  seems  to  me  to  be  supported  by 
the  case  of  The  AgricuUural  Insurance  Company  v. 
Fitzgerald  (1).  In  that  case,  where  a  similar  question 
arose.  Lord  Campbell,  in  giving  judgment,'  says:  ''We 
have  to  consider,  then,  the  legal  bearing  upon  the  several 
issues  of  the  fact  that,  when  the  deed  was  produced  at  the 
trial,  and  proof  had  been  given  that  it  was  executed  by 
the  defendant  as  a  shareholder,  there  appeared  to  be  an 
erasure  of  the  name  of  a  person  who  had  signed  it  as  a 
shareholder  before  him,  the  attesting  witness  saying  he 
believed  that  the  name  stood  there  without  erasure  when 
the  deed  was  executed  by  the  defendant.  The  defendant's 
counsel  at  first  contended  that  the  erasure  entitled  him  to 
verdict  on  all  the  issues,  but  afterwards  admitted  that  it 
was  material  only  under  the  plea  of  nunquam  indebitatus^ 
or  at  least  that,  if  they  could  not  avail  themselves  of  it 
under  this  plea,  they  could  not  under  any  other,  on  the 
authority  of  Pigofs  case  (2),  Webster  v.  Miller  (3), 
Davidson  v.  Cooper  (4),  and  many  other  cases  which  they 
cited.  They  contended  that  this  was  an  alteration  of  the 
deed  in  a  material  part,  and  that  thereby  the  deed  was 
nullified  for  all  purposes.  We  cannot  consider  for  what 
purposes  the  deed  was  offered  in  evidence  under  the  plea 
of  nunquam  indebitatus.  It  was  only  to  prove  that  the 
defendant  was  a  shareholder.     It  may  be  doubted  whether 

(1)  10Q.B.  432.  (3)    4T.  R.320. 

(2)  11  Rep.  26.  b.  (4)    11  M.  A  W.  778;  Affirmed, 

13  M.  &  W.  343. 
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the  line  drawn  through  the  name  of  a  shareholder  standing 
before  the  defendant's  could  affect  the  defendant's  liability, 
or  be  considered  as  an  alteration  of  the  deed  as  to  him 
within  the  rule  upon  this  subject,  whether  the  line  had 
been  drawn  through  the  name  properly  or  improperly; 
but,  at  all  events,  we  think  that  the  erasure  does  not 
prevent  the  deed  from  being  given  in  evidence  to  prove 
that  the  defendant  executed  it  as  a  shareholder.  There  is 
no  ground  for  saying  that  if  a  deed  be  altered  in  a 
material  part  it  is  rendered  void  from  the  beginning.  It 
ceases  to  have  any  new  operation ;  and  no  action  can  be 
brought  in  respect  of  any  pending  obligation  which  would 
have  arisen  from  it  had  it  remained  entire;  but  it  may 
still  be  given  in  evidence  to  prove  a  right  or  title  created 
by  its  having  been  executed,  or  to  prove  any  collateral 
fact.  This  is  not  an  action  on  the  deed,  but  upon  the 
Act  of  Parliament  which  renders  the  defendant  liable  to 
be  sued  in  this  form  if  he  was  a  shareholder  when  the 
calls  were  made.  His  execution  of  the  deed  shows  that 
he  was  then  a  shareholder,  and  the  erasing  the  name  of 
another  shareholder,  rightfully  or  wrongfully,  could  not 
divest  from  the  defendant  the  shares  which  he  before  held." 
But  the  plaintiff  gave  no  evidence  to  show  that  tb)9 
substitution  of  the  25  for  50  shares,  or  the  erasure  of  the 
defendant's  name  from  the  shareholders'  list,  was  made 
after  all  or  some  of  the  calls  were  due,  which  was  the  real 
point  on  which  the  case  depended.  The  only  evidence 
at  all  touching  this  point  was  that  of  Mr.  Aitken,  Mr. 
Carvell's  partner,  who  says:  **The  stock-book  remained 
here  for  some  time  after  we  were  working,  but  I  do  not 
know  when  it  was  sent  up  to  the  office  at  Quebec.  I  am 
pretty  sure  that  it  went  up  before  the  rest  of  the  books 
were  sent  when  the  Company  discontinued  business  here.'' 
It  is  quite  evident  that  both  the  alteration  in  the  number 
of  shares,  and  the  erasure  of  the  defendant's  name,  were 
made  here,  before  the  share-list  was  sent  up  to  the  home 
office,  by  Mr.  Carvell,  the  Company's  agent.     The  onus 
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of  acoounting  for  the  alteration  and  erasure,  and  of 
showing  the  time  at  which  they  were  made,  lay  apon  the 
Company. 

It  is  a  well-established  principle  of  the  law  of  evidence, 
that  if  a  person  withholds  or  fails  to  produce  evidence 
which  it  was  in  his  power  to  offer,  by  which  the  facts  of 
the  case  would  be  manifested,  every  presumption  to  his 
disadvantage,  consistent  with  the  facts  admitted  or 
proved,  will  be  adopted.  Now,  here  Mr.  Carvell,  the 
Company's  agent,  who  made  the  alteration  and  erasure, 
and  who  could  have  explained  all  about  it,  though  residing 
in  this  city,  is  not  called.  I  am  bound,  therefore,  to 
presume  that  if  he  had  been  produced,  his  evidence 
respecting  the  alteration  and  erasure  would  have  tended 
not  to  defeat  but  to  support  the  defendant's  case. 

Again,  from  Mr.  Hodgson's  evidence  it  appears  that  the 
person  from  the  Quebec  Office  who  called  on  him,  only 
demanded  calls  on  the  25  shares.  This  certainly  raises  a 
presumption  that  the  substitution  of  the  25  for  50  shares 
was  either  adopted  by,  or  made  at  the  instance,  of  the 
home  office.  Now,  by  the  4th  section  of  the  Act,  if  a 
stockholder  refuses  or  neglects  to  pay  a  call  at  the  time 
he  is  required  to  do  so,  <*The  directors  may  declare  his 
shares  to  be  forfeited,  together  with  the  amount  previously 
paid  thereon."  Now  if  we  take  this  in  connection  with 
their  adoption  of  the  reduction  in  the  number  of  the 
shares,  and  the  positive  refusal  of  Mr.  Hodgson  to  pay 
any  calls,  the  subsequent  erasure  of  the  defendant's  name 
from  the  list,  is,  I  think,  strong  evidence  of  the  directors 
having  determined  to  proceed  by  forfeiture  of  the  shares, 
and  in  that  case  the  erasure  of  the  defendant's  name  from 
the  list  is  just  what,  under  the  circumstances,  we  might 
expect  to  find.  The  5th  section  no  doubt  enables  them  to 
sue  for  calls ;  but  it  seems  to  me  that  they  may  elect  to 
proceed  under  either  section,  but  that  if  they  proceed  to 
forfeit,  they  cannot  afterwards  maintain  a  suit  under  the 
5th  section. 
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Besides,  supposing  them  to  have  decided  to  reduce  the 
defendant's  shares  to  25,  then  they  would  in  fact  have 
already  received  two  calls,  amounting  to  $250,  on  the 
defendant's  shares,  and  might  think  forfeiture  the  most 
advantageous  mode  of  procedure  for  the  Company's 
interests. 

Mr.  Hodgson,  in  giving  his  evidence,  admitted  that  he 
had  at  one  time  promised  to  pay  the  calls.  His  evidence 
was :  ^'Before  I  knew  that  my  shares  were  struck  out  I 
promised  to  pay  the  calls,  because  I  thought  I  was  liable. 
But  when  I  discovered  that  my  shares  were  struck  out,  I 
did  not  consider  myself  liable,  and  therefore  refused  to 
pay."  It  at  first  occurred  to  me  that  this  promise  might 
affect  his  defence.  But  in  JBell  v.  Oardiner  ( I) ,  this  very 
point  occurred.  There  a  bill  of  exchange  indorsed  by 
A,  for  accommodation  of  the  drawers,  was  afterwards 
altered  in  a  material  part  with  the  consent  of  the  drawers. 
When  it  fell  due  B,  the  holder,  demanded  payment  from 
A,  who,  ignorant  of  the  alteration,  though  he  had  ample 
means  of  knowing  it,  gave  B  his  promissory  note  for  the 
amount,  and  it  was  held  a  good  defence  to  the  action  on 
the  note  by  B,  that  at  the  time  he  gave  it  he  was  not  in 
fact  aware  of  the  alteration  in  the  bill.  Erskine,  J., 
says:  ^^The  defendant  says  in  effect,  *I  thought  I  was 
liable  upon  the  bill  at  the  time  1  gave  the  note,  but  I  was 
ignorant  of  a  fact  that  had  freed  me  from  my  liability, 
and  therefore  there  was  no  consideration  for  my  signing 
the  note'." 

Mr.  McLeod  argued  that  the  company  could  not,  after 
a  shareholder  had  signed,  agree  to  accept  a  surrender  of 
his  shares,  because  he  is  not  only  bound  to  the  company, 
but  is  also  under  an  obligation  to  hold  them  for  the  benefit 
of  his  fellow  shareholders;  but  I  cannot  agree  to  that 
argument.  A  corporation,  in  the  eye  of  the  law,  where 
it  is  a  contracting  party  is  looked  upon  as  any  other 
person,  and  nothing  can  be  plainer  than  that  it  is  com- 
(1)    4  M.  A  G.  11. 
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petent  for  both  parties  to  an  executory  agreement  by 
mutual  consent  to  rescind  it.  The  20tb  section  limits  the 
liability  of  each  shareholder  to  creditors  of  the  company 
to  an  amount  equal  to  the  amount  unpaid  on  his  stock. 
If  shared  are  improperly  transferred  or  surrendered,  to 
the  injury  of  co-shareholders,  the  ordinary  right  of  one 
joint  obligee  to  compel  the  others  to  contribute  rateably 
towards  the  liquidation  of  the  joint^liability  could  be 
invoked  to  compel  contribution. 

Looking  at  the  whole  case,  I  think  the  verdict  must  be 
entered  for  defendant  on  all  the  issues. 

END  OP  VOL.   n. 
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Absent  Debtor  Act,  IS7S  — Gar- 
nishee—Fraudulent  Conveyance  6y.  J 
R«  on  the  eve  of  absconding  had 
conveyed  two  valuable  farms  to 
McV.  who  was  his  brother-in-law. 
An  attachment  was  Issued  by 
plaintiff  against  R.,  and  McV.  was 
summoned  as  agent  or  trustee  for 
R.,  McV.  claimea  the  lands  as  his 
own.  The  plaintiff  sought  to  have 
the  deeds  declared  fraudulent  and 
void  as  against  creditors,  and 
moved   That   McV.    be    declared 

garnishee.  The  court  was  satisfied 
lat  there  was  fraud.  Held,  (Pal- 
mer i).  J ,  Hensley  J.  concurring, 
Peters  J.  dissenting)  that  this  court 
could  not  under  the  present  enquiry 
declare  the  deeds  void.  Davies  v. 
ROOERSON  -  -  161 

Admission  of  evidence.  See  Estop- 
pel. 

Affidavit  of  Juror,  inadmissable  to 
set  aside  verdict.     See  JuROR. 

Alteration  in  Stock  List.  See  Con- 
tract. 

Amendment  of  Verdict— /Sfee  Ver- 
dict. 

Application  to  dissolve  exparte 
Injunction— <Stec    INJUNCTION. 

ArbitratoiB  functi  officio,  after 
award  made.  See  Land  Pur- 
CHASE  Act.  2. 

Making    two    awards.       See 

Land  Purchase  Act.  2. 

Not  all  present  when  award 

made.    See  Land  Purchase 
ACT.  2. 

Arrest— Malicious,  costs  on  verdict 
for,  when  damages  under  $10. 
See  Costs.  3. 


Asumlt—See  Trespass. 

Assessment  — Civic.  See  Income 
Tax. 

not  leviable  on  both  real  estate 

^  and  its  profits.    See  Income 
Tax. 

AssTimnce,  Life,  payable  to  wife. 

See  HUSBAND  AND  WiFE. 

Attachment  —  Negotiable  instru- 
ments not  liable  to.  See  Gar- 
nishee Process. 

Award— Finality,  uncertainty.  See 
Land  Purchase  Act.  1. 

made  out  of  jurisdiction,  set- 
ting aside.  See  Land  Pur- 
chase Act.  2. 

Bailee— '^««  Bill  of  Sale. 

Bailifis  appointed  under  County 
Court  Acts,  Sheriffs  liability 
for.  iSfec  County  Court  ACTS. 

Bill  of  B9\e  —  BaUee--Sheriir8  Ha- 
bUUy.  Jus  Urtii.]  Defendant  as 
Sheriff  under  an  execution  against 

A.  the  fether  of  plaintiff,  seized  a 
horse  which  plaintiff  claimed,  and 
which  he  also  alleged  belonged  to 

B.  by  virtue  of  a  biU  of  sale  to  the 
latter.  On  motion  for  new  trial 
on  the  ground  that  the  judge  re- 
fused to  dh-ect  the  jury  that  the 
bill  of  sale  to  B.  was  an  answer  to 
the  plaintiff's  case.  Held,  that  the 
bill  of  sale  was  an  answer  to  the 
plaintiff's  case.  Stewart  v. 
Gates.  -  -  -     432 

Breach  of  Condition  —  i^w  Fire 
Insurance. 

of  Injunction— Motion  to  com- 
mit.   See  Nuisance. 
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BritiBh  Korth  America  Act— Pow- 
era  of  Provincial  Jjegislatare 
under.  See  Land  Purchase 
Act.  1. 

British  Korth  America  Act-  See 
Insolvent  Debtor's  Act. 

Calls— -Siee  Contract. 

Canada  Temperance  Act— G^owmor 
GeneraVs  ProclanuUion.  Evidence. 
Cof^icting  provisions  of  later  local 
Acts  tUtra  vires.  Stonk  v. 
Nash  -  -  -       416 

2 Certiorari]     In   an   election 

under  the  Canada  Temperance  Act 
for  the  City  of  Charlottetown, 
electors  from  the  Royaltv,  which 
is  not  included  in  the  city,  took 
part,  hut  it  did  not  appear  that 
their  votes  affected  the  election. 
Carroll  and  others  having  heen 
convicted  under  that  Act  hefore 
tlie  Stipendiarv  Magistrate^applied 
for  a  certiorari  to  remove  the  pro- 
ceed! nsrs  into  this  court  on  the 
ground  that  the  Act  was  not  pro- 
perly in  force  owing  to  the  above 
circumstances.  I^ldy  that  Act 
was  properly  in  force  and  the 
certiorari  must  be  refUsed.  Reo. 
V.  Carroll  •         436 

Certioiari.  See  Canada  Tempert 
ANCE  Act.  2. 

Change  of  Venue.    <8ee -Practice. 

Charlottetown  Incorporation  Act— 
CHty  Bye-Law  authorizing  Mayor'*8 
Court  to  adjudicate  on  fines  imposed 
hycUyUvoid.]  The  Charlottetown 
Incorporation  Act  gave  the  Cor- 
poration power  to  make  bye-laws 
for  the  good  rule,  government,  &c., 
of  the  dty.  provided  such  bye-laws 
were  not  repugnant  to  any  public 
law.  Section  47  vested  all  the  ex- 
ecutive powers  of  the  Corporation 
in  the  Mayor  and  one  Councillor, 
who  were  to  hold  a  Police  Court, 
and  therein  hear  and  determine 
every  criminal  offence  cognizable 
before  one  or  more  Justices  of  the 
Peace.  The  city,  under  the  Act, 
passed  a  bye-law  to  regulate  the 
sale  of  liquors  by  retail  in  Char- 
lottetown, Section  22.  of  which 
required  the  city  marshal!  and 
police  constables,  or  either  of 
them,  to  summon  any  party  guilty 


of  a  breach  of  the  bye-law  before 
the  police  court,  at  the  suit  of  the 
city  on  the  prosecution  of  the  city 
marshall.  D.  had  been  prosecuted 
in  the  police  court  for  a  breach  of 
the  bye-law,  convicted  and  fined. 
On  appeal  he  contended  that 
the  prosecution  was  lniproi)erIy 
brought  in  the  police  court,  which 
was  really  the  court  of  the  mayor 
and  councillors  of  the  city,  and  as 
the  city  was  the  prosecuting  party, 
and  was  to  receive  the  fine,  the 
prosecution  ought  not  to  have  been 
brought  in  their  own  court.  Held^ 
that  tb.e  bye-law  so  far  as  it  autho- 
rized the  city  to  prosecute  in  their 
own  oourt  was  void,  and  that 
the  conviction  must  be  quashed. 
Downing  v.  Cittof  Charlotte- 
town -  -  -  -       1 

Chose  in  Action— Wife's.  SeeUvs- 
BAND  ANi>  Wife. 

Civic  Asseasment  —  See  Income 
Tax. 

Commissioner  of  Fnhlio  Lands- 
Effect  of  deed  from.  See 
Land  Purchase  Act. 

Condition  in  Policy  for  notice  of 
additional  Insurance.  See 
Fire  Insurance. 

Co-OnarantOT8,  liability  of.  See 
Guarantors. 


Constraction  of  Policy. 
RINK  Insurance. 


SeeMAr 


County  Court  Act.      See 
County  Court  Act. 

3 Public    Schools'    Act.       See 

Public  Schools'  Act. 

Contract,  voidance  of— partial  alter- 
ation in  Stock  List^  reduction  of 
shares  without  holder'^s  consent. 
Calls.']  Defendant  subscribed  for 
50  shares  in  the  plaintiff's  Co.. 
signed  the  share  list  and  paid  a 
call.  By  the  Act  of  Incorporation 
other  calls  were  to  be  paid  as 
called  for.  The  Companv  made 
six  other  calls,  but  defendant  did 
not  pay  them.  Before  matdng  the 
calls  sued  for,  the  nnmber  of  de- 
fendant's shares  was  changed, 
without  his  consent,  on  the  share 
list  from  50  to  25  shares,  and  the 
Company  having  brought  this 
action  for  the  amount  of  tne  calls, 
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he  pleaded  nunquam  indebitatus^ 
and  an  equitable  plea  setting  out 
the  above  facts,  and  contending 
that  by  the  alteration  his  contract 
to  become  a  shareholder  was  ren- 
dered void,  and  that  he  thereupon 
ceased  to  be  a  shareholder.  The 
case  was,  by  consent,  tried  by  a 
judge  without  a  jury.  Held.  That 
the  verdict  must  be  for  the  defend- 
ant on  all  the  issues  raised.  Sta- 
DicoNA  Insurance  Company  t?. 
Hodgson  -         -         480 

Gonyeyanoe,  fraudulent.    See  Ab- 
sent Debtor  Act. 

Costs —  When  verdict  under  f35, 
plaintiff  not  entitled  to  costs  unless 
judge  certifies,']  Fhiintiff  and  de- 
fendant had  dealings  to  the  amount 
of  upwards  of  92,150.  Plaintiff 
claimed  a  balance  as  due  him  of 
about  $70,  brought  his  action  and 
recovered  a  verdict  for  $25  only. 
Plaintiff  applied  for  certificate  for 
costs.  Held^  that  plaintiff  had  rea- 
sonable or  favorable  cause  of 
action  for  more  than  $35,  and  cer- 
tificate granted  accordingly.  Far- 
QUHARSON  V,  Welsh        -       277 

2. Payment  into  Court — Amount 

recovered  less  than  f32.'}  Where 
defendant  paid  $24  into  Court,  and 
plaintiff  got  a  verdict  for  $2.40, 
together  less  than  $32,  plaintiff 
having  applied  for  certificate  for 
costs,  the  Court  held,  refusing  to 
certify,  that  in  exercising  discre- 
tion as  to  costs,  the  Court  must  be 
guided  by  the  evidence  and  that  in 
this  case  the  certificate  must  be 
refused.  Also  that  payment  into 
Court  does  not  reduce  plaintiff's 
claim.    Cox  v.  Gaul        -       288 

3. Action  for  malicious  arrest — 

Damages,  Verdict  less  than  flO] 
In  an  actiob  to  recover  damages 
for  malicious  arrest  and  prosecu- 
tion, plaintiffs  recovered  verdict 
for  $5.  Defendant  asked  for  cei^ 
tiflcate  under  Section  312,  Common 
Law  Procedure  Act  of  1873,  disen- 
titling plaintiff  to  costs.  Held, 
that  under  the  circumstances  of 
the  case  defendant  was  entitled  to 
the  certificate,  Robinson  v. 
Nelson    -  -  -  318 


Connty  Court — Jurisdiction  —  Ex- 
cess,]  When  transactions  exceed 
$150  in  amount  and  no  balance 
has  been  struck  and  acknowledged, 
the  County  Court  has  no  juris- 
diction.    DODD  «.  GlLLIS.       -    31 

Conntir  Court  AoU  — Liability  of 
Sheriff  for  bailiff  appointed  under 
County  Court  Acts  1873  and  1874.] 
The  County  Court  Acts,  36  Vic, 
chap.  3  and  37  Vic,  chap.  1,  enact 
that  the  Sheriffs  should  appoint 
bailiffs  or  deputies  for  each  circuit 
of  the  County  Court  to  whom  all 
processes  issued  at  that  circuit 
should  be  delivered,  and  who 
might  execute  them  without  their 
being  first  placed  in  the  hands  of 
the  Sheriffs.  Larkin  had  issued 
several  executions  from  the  County 
Court  addressed  to  the  Sheriff  of 
Prince  County  (defendant).  The 
breach  of  duty  charged  a&;ainst 
the  defendant  was  neglect  m  the 
execution  of  some  of  these  writs 
and  not  accounting  for  the  levies 
in  others.  At  the  trial  plaintiff 
was  non-suited.  On  motion  to  set 
aside  the  non-suit.  Held^  (Peters 
and  Hensley,  J.  J.,  Palmer,  C.  J. 
dissenting)  that  the  Sheriff  was 
not  liable  and  that  the  non-suit 
was  right.  Larkin  v,  McNutt  300 

2. 


— Construction  of 
V.  Robertson 


Meachah 
411 

Damages  'or  malicious  arrest,  ver- 
dict under  $10,  costs.  Se4i 
Costs.  3. 

Debtors  Act  (P.  K.  I.)  Unfortunate 
—/Sec  Unfortunate  Debtors 
Act. 

Debts  secured  by  negotiable  in- 
struments not  attachable.  See 
Garnishee  Process. 

Deed,  -burden  of  proof  on  party 
impeaching.   See  EIjecthent. 

2. ^from  Commissioner  of  Pub- 
lic Lands,  effect  of.  See 
Land  Purchase  Act. 

DefiuiH,  Judgment  by.  See  In- 
solvent Act,  1875. 

Dower— /tt<^w«n^  recovered  before 
marriage,]  This  was  an  action  to 
recover  dower.  J,  D..  C.  was 
seized  in  fee  of    the  land.       In 
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1832,  M.  B.  recovered  a  Judgment 
against  him.  In  1846,  he  married 
plaintiff.  In  1850,  the  land  ^as 
sold  under  the  judgment  and 
bought  by  S.  who  conveyed  to 
defendant.  J.  D.  C.  afterwards 
died,  and  plaintiff,  as  his  widow, 
brought  this  action  for  dower, 
contending  that  the  Judgment  did 
not  create  such  a  lien  on  the  lands 
as  to  prevent  her  right  of  dower 
attachmg.  Held^  that  the  Judg- 
ment creaed  a  lien,  even  by  the 
Common  Law  of  P.  E.  Island,  and 
that  the  dower  did  not  attach. 
Cantelo  v.  Beales  -       292 

"Each  snooeeding  year,"  meaning 
of.    See  Income  Tax. 

Easement  —  Prescription  —  JSt^ 
croachment— Special  Case,]  Plain- 
tiff and  defendants  owned  adjoin- 
ing water  lots  to  channel,  the 
public  had  been  accustomed  for 
some  years  to  travel  on  the  ice 
over  plaintiff's  lot,  defendants  had 
erected  a  wharf  which  had  en- 
croached on  plaintiff^s  lot,  and 
plaintiff  brought  ejectment  for 
land  so  encroached  upon.  De- 
fendants set  up  the  user  by  the 
public  as  giving  them  an  easement 
over  defendants'  lot.  Defendants 
also  claimed  right  to  hold  that 
portion  of  land  encroached  upon 
by  their  wharf,  by  prescription. 
Held,  rhat  there  was  no  easement 
as  claimed  by  defendants.  (2) 
That  defendants  had  not  acquired 
a  title  to  the  land  by  prescription. 
Carvell  V,  City  op  Charlotte- 
town  -  -  -       115 

Ejectment — Proof  of  deed— Burden 
on  party  impeaching  it.']  Defendant 
claimed  under  deed  executed  by 
marksman,  attestation  clause  was 
'*  Witness."  Objected  on  trial  that 
there  was  not  sufficient  evidence  of 
delivery.  Defendant  stated  that 
he  was  present  when  deed  was 
executed,  and  that  it  was  delivered 
to  himself  at  the  time,  and  that 
grantor  afterwards  assisted  him 
to  run  off  the  land.  The  Judge 
left  the  question  of  delivery  to 
jury,  who  found  verdict  for  plain- 
tiff. Defendant  moved  to  set  aside 
verdict  as  contrary  to  evidence, 
and  for  a  new    trial.    Held^  that 


the  verdict  was  contrary  to  the 
evidence  and  the  law.  Chiverie 
0.  Knioht  -  -  108 

2. Fore-shore— QrarU  from   the 

Crown.]  Plaintiffs  claimed  title 
to  part  of  the  fore-shore  between 
high  and  low  water  mark  of  the 
town  of  Summerside  under  grant 
from  the  crown,  in  fee  under  Great 
Seal  of  the  Province  of  Prince 
Edward  Island,  Issued  under  25 
Vic.  chap.  19.  Defendant  under 
an  authority  in  writing  of  town 
clerk  of  Summerside  erected  a 
wharf  or  breastwork  over  part  of 
the  locus  claimed  by  plaintiffs.  In 
action  of  ejectment  brought  to 
recover  possession  of  site  of  de- 
fendant's wharf,  plaintiffs  obtained 
verdict.  Rule  nisi  panted  to 
enter  non-suit  or  set  aside  verdict 
on  several  grounds,  and  amongst 
others  on  the  following,  namely : 
That  the  grant  under  which  plain- 
tiffs claimed  was  void,  because  the 
price  or  consideration  mentioned 
in  the  grant  did  not  on  its  face 
appear  to  have  been  settled  by  the 
Governor  in  Council,  and  no  evi- 
dence was  given  to  show  that  it 
had  been.  That  the  grant  was 
void  because  no  consent  in  writing 
was  given  by  owners  of  land  in 
front  of  which  locus  lay  before 
grant  was  made  pursuant  to  the 
Act  25  Vic,  chap.  19.  Section  2. 
That  the  grant  was  void  because 
at  the  time  it  was  made  the  plain- 
tiffs were  not  in  possession  of  the 
whole  of  the  land  in  front  of  which 
the  locus  lay.  That  the  grant  was 
void  because  the  locus  was  in  front 
of  and  abutted  the  Railway  which 
was  vested  in  the  Dominion  of 
Canada,  and  no  consent  had  been 
obtained  from  the  Dominion  Gov- 
ernment. That  the  grant  was 
void  because  since  Confederation 
the  Lieutenant  Governor  had  no 
power  to  make  grants  of  the  fore- 
shores of  this  Province,  That  the 
grant  was  void  because  by  the 
ritish  North  America  Act  all 
public  harbors  are  vested  in  Can- 
ada, and  Summerside  is  a  public 
harbor.  For  the  improper  admis- 
sion of  evidence.  Held^  that  the 
grant  was  void  because  the  locus 
was  in  front  of  the  Railway  lands 
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vested  in  the  Dominion  Govern- 
ment, and  no  consent  had  been 
obtained  from  the  Government. 
Holm  AN  v.  Green        -  329 


3. 


-iS^e«  Estoppel.  3. 


Encroaohment  on  Water  Lot.     See 
Easement. 

Estoppel— Tenant  (tfter  eqnration 
of  le€L8e  estopped  from  disputing  title 
of  lessor.^  Defendant  in  Decem- 
ber, 1863,  took  a  lease  for  five 
years  f^om  Haviland  and  DeBlois, 
after  expiration  of  lease  Haviland 
and  DeBlois  conveyed  the  land  to 
£.  McK.,  to  whom  defendant  paid 
rent.  E.  McK.  in  December,  1876, 
conveyed  to  plaintiff,  who  brought 
an  action  of  ejectment.  Defendant 
disputed  title  of  Haviland  and  Db- 
Blois,  the  original  lessors.  Ver- 
dict for  plaintiff,  ffeld^  that  de- 
fendant was  estopped.  McKinnon 
V.  McKinnon         -  -       279 

2. Ejectment'-Admission  of  evi- 
dence.] Defendant  whose  lands 
have  been  sold  under  Statute  Exe- 
cution, issued  upon  a  judgment 
entered  up  on  a  Warrant  of  At- 
torney signed  by  himself,  is  es- 
topped as  against  a  purchaser  at 
Sheriff's  sale  from  setting  up  title 
in  a  third  party.  Connolly  v. 
McLeod   -  -  -  373 

Evidenoe,  party  impeaching  deed. 
See  Ejectment.  1. 

2. See  Larceny. 

3.— admissionof.  /SfecEsTOPPEL.  2. 

4. See  Canada  Temperance 

Act.  1. 

Ezceas  of  jurisdiction.  /S^ee  County 
Court. 

Finality  in  an  award.    See  Land 
Purchase  act»  1875.  1. 

Kro  lusnxejLoe— Condition  for  notice 
of  additional  Insurance— Breach,^ 
H.  insured  in  the  defendant 
company's  office,  the  policy  con- 
taining a  condition  that  if  any 
additional  insurance  should  be 
effected,  notice  must  be  given  the 
company,  otherwise  the  policy  to 
be  void.  ^  When  the  company's 
afi[ents  took  the  application,  plain- 
tiff objected  to  *this  condition  and 


the  agents  told  him  he  could  insure 
in  some  other  company,  but  it  did 
not  appear  that  they  told  him  he 
need  not  give  notice  of  such  other 
insurance.  Plaintiff  effected  other 
insurance  of  which  he  gave  no 
notice.  Plaintiff^s  property  having 
been  burnt^  he  brought  an  action 
on  the  policy,  and  the  company 
pleaded  (1)  that  plaintiff  was  not 
interested  to  the  amount  insured, 
(2)  that  plaintiff  delivered  a  fraud^ 
ulent  account  of  the  goods,  (3>  no 
notice  of  the  subsequent  insurance, 
(4)  that  defendant  was  induced  by 
fraud  to  make  the  policy.  The 
jury  did  not  find  a  verdict  fbr 
either  party,  but  found  a  special 
stat«  of  facts  from  which  the  Court 
should  direct  for  whom  the  verdict 
should  be  entered.  Held^  that  the 
condition  as  to  notice  of  subse- 
quent insurance  had  not  been 
waived  by  the  acts  of  the  agent 
and  that  the  verdict  must  be 
entered  for  defendant  on  the  plea 
of  want  of  notice,  and  for  plaintiff 
on  the  other  pleas.  HAYD>af  v. 
The  Stadicon a  Insurance  Com- 
pany -         -  -        242 

2. Policy  —  Misrepresentation. 1 

In  plaintiffs  application  for  insur- 
ance the  question  as  to  incum- 
brances was  left  blank  and  was 
afterwards  filled  up  by  the  de- 
fendants^ agent  in  the  negative. 
Property  was  destroyed.  Plaintiff 
sued  defendants  for  insurance 
money,  and  defendants  reAised 
payment  on*  the  ground  that  the 
plaintiff^s  property  was  incumber- 
ed when  insurance  effected,  and 
plaintiff*s  failure  to  answer  the 
question  about  incumbrances  was 
equivalent  to  a  false  answer  or 
misrepresentation.  Verdict  for  the 
plaintiff.  Meld^  that  verdict  was 
properly  found.  LkPaoe  v.  Can- 
ada Fire  &  Marine  Ins.  Co.  323 

Kxtures.    See  Partnership. 

Foie-8hoi68  vested  in  Dominion 
Government.    ^e«  Ejectment.  2. 


2- 


— obstructing  access  to. 
Riparian  Owner. 


See 


Pradiilent  Conveyance.     See  Ab- 
sent Debtor's  act. 
Prand.    See  Insolvent  Act,  1876, 
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OaniiBhee,  See  Absent  Debtors 
Act. 

GkLndshee  TiooeBB—^^gotiable  in- 
struments—Debts secured  by  Pro- 
missiory  Notes  not  attached.^  Pay- 
ment into  court  by  garnishee  upon 
mere  notice  of  the  attachment 
without  a  Judge's  order  directing 
him  to  do  so,  is  not  a  bar  to  an 
action  brought  against  him  by  his 
creditor;  and  money  secured  by 
bills  of  exchange  or  promissory 
notes  is  not  attachable  under  at- 
taching clauses  of  Common  Law 
Procedure  Act,  1873.  Rankin  r. 
McFadten  -  -  461 

Qoyemor  GteneraVs  Proclamation, 
eTidence.  See  Canada  Tem- 
perance Act  1. 


Grand  Jn 
Biot  Cas( 


y,Orangemen  in— Orange 
3.     See  Indictment.  1. 


QvaatJiXOTB^LiabUUy  inter  se,]  A 
joint  guarantee  was  given  by  McF. 
and  C.  for  performance  of  a  con- 
tract by  C.  Under  this  McP.  paid  a 
large  amount  in  the  United  States, 
ana  now  sued  for  contribution. 
Defendant  demanded  AiU  particu- 
lars. J£eld^  that  to  render  C.  liable 
it  must  be  shewn  in  this  suit  that 
McF.  was  legally  bound  to  pay 
the  money  paid  by  him,  and  that 
McF.  was  legally  bound  to  pay 
the  money  paid  by  him  and  that 
AiU  particulars  must  be  given.  Mc- 
Farlane  v.  Calhoun       -       283 

Hnsband  k  Wite^ff^band^s  lia- 
bility for  wife's  support,!  Ander- 
son had  married  Mcl/eod's  sister, 
after  marriage  he  and  his  wife 
lived  for  some  months  at  his  house, 
when  becoming  melancholy  he 
left  and  went  to  another  man^s 
house,  where  he  remained  several 
months,  leaving  his  wife  at  home. 
He  took  nothing  away  from  his 
house,  which  he  left  well  supplied, 
and  he  told  his  wife  to  remain 
there.  She  remained  three  or  four 
months,  and  then  went  to  live 
with  her  brother,  the  respondent, 
but  her  husband's  house  was  al- 
ways open  to  her.  Respondent 
sued  the  appellant  in  the  County 
Court  for  the  wife's  board  and 
lodging,  and  recovered  Judgment 
/or  $150.      From  that  judgment 


Anderson  appealed.  Held^  rever»- 
ing  the  judgment  of  the  County 
Court,  that  the  husband  was  not 
liable.  Anderson  v.  McLeod  142 

2. Life  Assurance  Policy—  Wife's 

Chose  in  Action— Administration.'^ 
R.  Orr  effected  a  policy  of  life  as- 
surance of  $1000  for  sole  use  of  his 
wife,  (payable  in  New  York)  if 
living  and  her  children,  and  if  no 
children,  to  the  administrators  of 
K.  Orr,  60  days  after  notice  of 
death.  R  Orr  died  21st  I>ecem- 
ber,  1877,  his  wife  one  week  later, 
both  in  Colorado,  U.  S.,  and  each 
intestate.  Plaintiff  was  adminis- 
tratrix of  the  wife,  defendant  was 
administrator  of  the  husband.  The 
Assurance  Company  paid  the 
money  into  a  bank  to  the  joint  ac- 
count of  both  administrators.  A 
special  case  was  agreed  upon  to  de- 
cide who  was  entitled  to  the  money. 
Plaintiff  urged  that  it  belonged  to 
her  as  administratrix  of  the  wife. 
Defendant  contended  it  belonged 
I  to  him  as  administrator  of  tlie  hus- 
band under  the  law  of  New  York, 
I  the  locus  contracti^  as  no  notice  had 
I  been  given  of  the  husband's  death 
I  to  the  Assurance  Company  before 
,  the  wife  died,  and  as  the  husband's 
creditors  would  otherwise  suffer. 
Held^  that  the  cause  should  be  de- 
cided according  to  the  law  of  P. 
£.  Island  and  not  of  New  York. 
(2.)  That  the  policy  was  a  chose 
in  action  of  the  wife's  not  reduced 
into  possession  by  the  husband, 
and  that  her  administratrix  was 
entitled  to  the  money.  Gilchrist 
V.  McPhee.  -  -       356 

"Ice,  when  clear  of/'  meaning  of 
in  Policy.  See  Marine  In- 
surance. 

Inoome  Tax  —  Civic  Assessment — 
Assessment  not  leviable  on  both  real 
estate  and  its  profits  —  Profits  of 
business—*'^  Ea^  succeeding  year^^' 
meaning  of}  The  P.  £.  Island 
SUtnte  43rd  Vic,  chap.  15,  autho- 
rized an  assessment  for  civic  pur- 
poses on  real  property,  income 
and  polls.  The  Act  provided  for 
an  assessment,  confined  to  real 
estate,  for  a  half  year  in  1880,  and 
then  went  on  to  say,  *^  and  all  f  ui^ 
ther  assessments  for  the  year  1881 
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and  subsequent  years,  upoD  either 
real  property,  incomes  or  polls, 
shall  be  due  and  payable  within 
ninety  days  next  following  the  4th 
Wednesday  in  January  in  each  and 
every  succeeding  year."  An  as- 
sessment was  levied  for  1881,  and 
defendant  being  assessed  raised 
the  questions:  (1)  Whether  the 
tax  could  be  levied  and  made  pay- 
able in  1881.  (2)  Whether  the 
Act  authorized  the  assessing  and 
levying  Uie  income  tax  during  the 
currency  of  1881.  (3)  lliat  the 
assessment  was  not  to  be  paid 
yearly  in  each  year,  but  that  1881 
was  to  be  an  exception.  (4)  If  the 
income  tax  was  assessable  on  all 
income  whether  derived  from 
within  or  without  tlie  city.  (6) 
Was  the  income  tax  assessable  on 
the  profits  of  business.  (6)  Was 
the  tax  imposed  on  real  estate  and 
also  on  the  income  derived  there- 
from. Heldy  that  the  Statute 
authorized  taxes  to  be  levied  for 
1881,  and  also  authorized  the  as- 
sessing and  lev3ring  of  an  income 
tax  during  the  currency  of  that 
year.  (2.)  That  the  income  tax 
was  assessable  on  the  net  income 
of  residents  and  the  profits  of  busi- 
ness, and  in  the  case  of  persons 
not  engaged  in  business,  on  their 
income  derived  from  within,  but 
not  upon  that  from  without  the 
city  limits.  (3.)  That  the  tax  was 
not  a  double  one,  and  was  not. 
therefore  imposed  both  on  real 
estate  and  on  the  profits  there- 
from. ('ITT  OF  CHARLOTTETOWN 
V,  llEARTZ  -  -  444 

Indiotment  —  Notice  to  quash  — 
Orange  Biots  —  Orangemen  on 
Grand  Jury,]  Defendant  was  in- 
dicted for  riot  during  which  the 
Orange  Lodge  in  Cnarlottetown 
had  been  attacked  and  damaged. 
On  the  Grand  Jury  which  found 
the  bill  against  defendant  were 
some  Orangemen,  though  it  did 
not  appear  that,  beyond  being 
members  of  the  association,  they 
iiad  anv  personal  interest  in  the 
hall.  The  case  for  the  Crown  was 
closed  when  defendant's  counsel 
moved  to  quash  the  indictment  on 
the  ground  that  the  Orange  Grand 
Jurors  were  disqualified  to  act  on 


the  Grand  Jury  in  a  case  where 
the  defendant  was  charged  with 
riot  causing  damage  to  property 
in  which  orangemen  were  inter- 
ested. Held^  that  the  orangemen, 
as  such,  were  not  disqualified  to 
act  as  Grand  Jurors.  The  Queen 
V.  Collins         -         -  249 

2. Motion  to  quash.  See  Libel. 

Iinnnotion — S:i^f>ane  —  Application 
to  dissolve.'l  Plaintiff  and  defend- 
ants are  a!yoining  owners.  De- 
fendants erected  a  ste^m  factory 
close  to  wall  of  plaintiff's  dwelling 
house.  Plaintiff  complained  that 
the  smoke,  soot  and  cinders  from 
the  factory,  and  the  noise,  tremor, 
and  vibration  caused  by  working 
of  machinery,  disturbed  him  and 
his  family  in  the  comfortable  en- 
joyment of  his  dwellinfi^;  that  the 
boiler  in  respondents'  fictory  was 
placed  very  close  to  plaintiff's 
wall,  that  it  was  a  second  hand 
boiler  worked  at  a  high  pressure, 
and  wias  unsafe  and  liable  to  ex- 
plode and  cause  great  damage  to 
his  dwelling  house  and  the  inmates 
of  it,  and  ootained  an  injunction. 
Defendants  denied  the  nuisance, 
and  set  up  a  prescriptive  right  to 
an  easement  Defendants  also 
claimed  that  plaintiff  in  his  appli- 
cation for  ini  unction  omitted  to 
state  facts  which  should  have  been 
stated,  and  denied  plaintiff's  state- 
ment that  the  boiler  was  second- 
haqd  and  unsafe,  and  asked  to 
have  injunction  dissolved.  Held^ 
that  there  was  sufficient  ground 
for  granting  the  injunction,  and 
that  the  proper  course  is  not  to 
dissolve  it  but  to  continue  it  until 
the  hearing  or  further  order  on 
the  plaintiff  undertaking  to  abide 
by  any  order  this  Court  may  make 
as  to  damages,  in  case  the  Court 
shall  hereafter  be  of  opinion  that 
defendants  have  sustained  any 
damage  by  reason  of  this  injunc- 
tion, which  the  plaintiff  ought  to 
pay.    Alley  v,  Duchehin   -  266 

2. Nuisance — Noisome  trade  — 

Prescription.]  Defendants  had 
worked  machinery  by  horse-power 
in  a  factory  acyoining  complain- 
ant's house  for  over  twenty  years. 
Then     they     introduced     steam 
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power,  which  complainant  alleged 
caused  vibration  and  smoke, which 
interfered  with  his  enjoyment  of 
his  property,  and  caused  an  in- 
junction to  issue  restraining  them 
from  so  using  their  factory  as  to 
cause  the  annoyance  complained 
of.  Defendants  while  denying  the 
nuisance  also  claimed  a  prescrip- 
tive right  to  use  their  premises  in 
the  manner  objected  to.  A  special 
jury  found  that  the  smoke  was  not 
a  nuisance  but  that  the  vibration 
was.  Heldy  that  defendants  had 
not  acquired  the  prescriptive  right 
claimed.  2.  That  such  part  of  the 
injunction  as  related  to  smoke 
must  be  struck  out.  3.  That  the 
injunction  must  be  made  perpetual 
to  restrain  the  defendants  from  so 
operating  their  factory  as  to  dim- 
inish complainant's  comfortable 
enjoyment  of  his  house  either  by 
tremulous  motion  or  thumping,  or 
by  causing  disagreeable  noises. 
Alley  v.  duchemin        -       340 


3. 


-See  KiPARIAJN  OWNEBSHIP. 


— to  restrain  nuisance. 

NUISAJNCE. 


See 


Insolvent  Debtozs  AotSi  1851  &  1876 
--B.  N  A.  Act—Ultra  Vires^  Un- 
der 14th  Vic,  (1861)  chap.  2,  of 
P.  E.  Island  Statutes,  a  debtor 
confined  in  fail  and  unable  to  sup- 
port himself  there,  could  apply 
for  relief  and  get  an  order  that  the 
detaining  cremtor  should  pay  him 
a  weeklv  allowance,  and  when 
that  had  been  paid  for  three 
months  he  became  entitled  to  his 
discharge.  By  39  Vic,  (1876) 
chap.  9,  it  was  enacted  that  if  on 
examination  an  insolvent  appli- 
cant should  be  found  entitled  to 
weekly  allowance, the  ludge  should 
make  an  order  for  his  immediate 
discharge.  Between  the  dates  of 
the  two  Acts  (in  1873)  P.  E.  Island 
became  a  Province  of  the  Do- 
minion of  Canada,  and  by  the  B. 
N.  A.  Act,  bankruptcy  and  in- 
solvency are  assigned  to  the  Do- 
minion Parliament  alone,  and  bv 
the  same  Act  it  is  enacted  that  all 
laws  in  the  several  Provinces 
should  continue  in  force  until 
altered  or  repealed  by  the  Parlia- 
ment of  Canada.     McCannell,    a 


laborer,  applied  for  relief  under 
both  Local  Acts.  It  was  con- 
tended on  argument  that  the  Local 
Act  of  1861  was  impliedly  repealed 
by  the  Dominion  Insolvent  Act  of 
1876.  mid,  that  the  Local  Act  of 
1876  so  fhr  as  it  gave  an  applicant 
an  immediate  discharge  was  ultra 
vires.  2.  That  the  Act  of  1861  re- 
mained in  force  for  the  relief  of 
insolvent  laborers.  Munn  v.  Mo- 
Cannell  -  -  -  148 

InBohrent  Act,  WS—J^yaud^Tudff- 
ment  by  default.'}     B.  brought  this 
action  to  recover  a  debt  from  the 
defendants     and    alleged  fraud. 
Defendants  appeared  but  allowed 
judgment  by  default  for  want  of  a 
plea  to  be  entered  against  them. 
Their  counsel  then  moved  to  strike 
,  the  cause  off  the  docket  on  the 
:  ground  that  as  no  trial  of  the  suit 
!  for  the  debt  could  now  take  place 
I  the  criminal  charge  could  not  be 
proceeded  with.  Held,  that  in  face 
of  Section  137   of   the   Insolvent 
Act,  1876,  the  cause  could  not  be 
struck  off.    BouRKE  V.  Robert- 
son -  -  -  285 

LiBiirance.    See  Fire  Insurance. 

2. See  Marine  Insurance. 

Judgment  by  defkult.     See  iNsoi^ 
^^NT  Act,  1875. 

2. recovered  before  marriage. 

See  Dower. 

Judgment  Act,  1873 — Beminute — 
Prionty.}  A  flallure  to  reminute 
an  existing  judgment  does  not  give 
priority  to  a  subsequent  judgment 
which  has  been  reminuted  pre- 
vious to  the  date  for  reminuting 
the  first  judgment,  although  it 
would  give  priority  to  a  judgment 
recovered  and  reminuted  subse- 
quent to  that  date.  Eattenburt 
V.  Connolly  -      439 

Juiisdiotion  of  County  Court.    See 
County  Court. 

Juror,  affidatU  of^  inadmissable  to  set 
aside  verdict.  Beg.  v.  Lawson  403 

Jus  Tertii.    See  Bill  of  Sale. 

JuBtioe  of  the  Peace  may  Uke  iudi- 
cial  notice  of  unfitness  of  applicaut 
for  tavern  license.  See  Manda- 
mus. 
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Land  Purchase  Act,  16  Vic.  chap. 
ISandseq.^  Trespass  quare  clavsum 
f re ffit^  Effect  of  deed  from  Commis- 
sioner of  Public  Lands — Occupier."] 
Plaintiff  held  an  agreement  for  a 
lease  from  the  origTnal  proprietor 
who  subsequently  sold  to  the  gov- 
ern ment  under  Land  Purchase 
Act.  After  sale  to  the  govern- 
ment plaintiff  agreed  to  purchase 
and  paid  deposit  out  got  no  deed. 
Defendant  subsequently  applied 
to  Commissioner  of  Public  Lands 
to  purchase  locus  and  obtained  a 
deed  and  entered  and  cut  wood  on 
the  land.  Plaintiff  brought  action 
of  trespass  and  obtained  verdict. 
Held,  that  defendant's  deed  was 
void  and  verdict  was  right  Mc- 
MiCKKN  V,  McCarthy       -      389 

"Land  Purohaae  Aot,1875,' — ^toord. 
Finality^  Uncertainty  ~  Legal  ten- 
der—Powers of  Provincial  Legisla- 
ture under  B.  N.  A.  Act— Ultra 
vires.]  The  Commissioner's  Court, 
organized  under  ''  The  Land  Pur- 
chase Act.  1875,'^  made  an  award 
as  follows:  ^^ The  sum  awarded 
under  section  26  of  the  said  Act  by 
us,  two  of  the  Commissioners  ap- 
pointed under  the  provisions  of 
the  said  Act, Is  eightv-one  thousand 
five  hundred  dollars  (^1,500).'' 
The  proprietors  moved  to  set  the 
award  aside  on  the  ground  (1) 
that  the  award  is  not  final;  (2) 
that  it  is  uncertain;  (3)  because  a 
delegated  authority  must  be  exer- 
cised under  it  to  ascertahi  metes 
and  hounds  of  land  to  be  conveyed 
by  the  Public  Trustee  to  the  Com- 
missioner of  Public  Lands;  (4) 
because  the  money  awarded  has 
not  been  paid  into  the  Treasury  of 
the  Province  it  had  been  paid  in 
Dominion  notes,  which  were  not 
legal  tender);  (o)  because  it  does 
not  appear  that  the  award  was 
made  under  the  terms  of  ^^The 
Land  Purchase  Act,  1875."  It 
was  also  contended  that  the  Act 
was  ultra  vires  of  the  Provincial 
Legislature.  Held,  that  the  award 
was  void  and  must  be  set  aside; 
(2.  that  the  Act  was  not  ultra  vires. 
Kelly  v.  Sullivan    -       -       34 

2. Setting  aside  award — Award 

made  outside  of  jurisdiction — Com- 
missioners making  two  awards— Ar-  \ 


bitrators  funcH  officio,  after  making 
an  awards  All  arbitrcOors  not  pres- 
ent when  award  made.  ]  In  October, 
1876,  this  case  was  heard  in  Char- 
lottetown  before  W.,  J.  and  H. 
Commissioners  appointed  under 
the  P.  £.  Island  Compulsory 
''  Land  Purchase  Act,  1875."  In 
November  the  Commissioners  went 
to  Nova  Scotia,  where  an  award 
was,  on  29th  November,  made  and 
signed  by  all  three.  On  Ist  De- 
cember, H.  wished  to  have  his 
name  struck  off,  as  he  had  made  a 
mistake  in  signing  it.  and  W.  the 
chairman,  in  the  absence  of  J. 
allowed  it  to  be  done,  and  the 
award  signed  by  all  three  was 
then  destroyed.  In  March,  1877, 
W.  and  J.  signed  a  second  award 
in  New  Brunswick,  without  again 
consulting  H.,  and  it  was  not 
signed  in  his  presence.  The  de- 
fendant MacD..  applied  to  have 
this  award  set  aside  on  the  grounds, 
among  others,  (1)  that  the  award 
having  been  made  outside  the 
Province  was  a  nullity;  (2)  that 
on  executing  their  first  award 
the  commissioners  became  fUncH 
officio,  and  any  subsequent  award 
made  by  them  was  void ;  (3)  that 
this  award  was  made  without  con- 
sulting H. ;  (4)  that  it  was  not 
signeci  in  the  presence  of  all  the 
commissioners.  Held^  that  on  the 
foregoing  grounds  the  award  was 
void  and  must  be  set  aside.  Eellt 
V.  MacDokald      -  -       173 

Jaaosnj^Ji^fiiivtion  of  stolen  goods 
when  prisoner  acquitted— Evidence.] 
Mclntyre  was  indicted  for  stealing 
996  hi  bank  notes  and  acquitted. 
He  applied  to  have  $37  in  notes, 
found  on  his  person  when  arrested, 
returned  to  him,  which  was  re- 
sisted on  behalf  of  the  prosecutor. 
The  P.  E.  Island  Statute  6  William 
IV.  Cap.  22.  Sec.  38,  enacts  that 
when  a  prisoner  is  not  convicted 
the  Court  may  if  it  sees  fit  order 
restitution  of  the  property  where 
it  "clearly  appears^'  to  have  been 
stolen  from  the  owner.  When 
arrested  the  prisoner  had  the 
money  sewed  up  in  his  trowsers, 
and  among  the  notes  was  a  $5  one 
of  the  Bank  of  N.  B.,  a  $5  of  the 
Bank  of  Halifax,  and  a  t5  of  the 
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Bank  of  Montreal,  and  when  asked 
why  he  had  put  the  money  there 
he  said  '*to  hide  it  from  the  police." 
The  prosecutor  swore  he  had  care- 
fully counted  the  money  hefore 
the  robbery  and  that  it  included  a 
f5  Bank  of  N.  B.  note,  and  a  #5 
Bank  of  B[alifax  note.  Held^that 
the  evidence  was  not  sufficient  to 
identify  the  notes  as  the  prosecu- 
tor's and  that  the  applicatiou  must 
be  granted.  Thb  Queen  o. 
MclNTYRE.  -        -        -  154 

Legal   Tender -*/S^  Land   Pur- 
chase Act  1875. 1. 

Liability  of  Co-guarantors,  inter  »e 

•—See  QUARANTORS. 

Libel  —  IncUctment  —  Motion  to 
qwuh.^—X  true  bill  beinz  found 
against  defendant  for  libel,  de- 
fendant moved  to  have  same 
quashed  on  three  several  grounds. 
1st,  that  one  of  the  grana  jurors 
who  found  the  bill  was  of  affinity 
to  defendant  in  the  seventh  degree. 
2nd,  diat  the  names  of  two  persons 
on  the  Jury  were  not  the  same  as 
those  contained  in  the  panel  an- 
nexed to  the  venire  facias,  3rd. 
that  one  of  the  grand  iurors  had 
previously  to  the  finding  of  the 
indictment  expressed  an  opinion 
as  to  the  defendant's  guilt,  hostile 
to  the  defendant,  and  from  ill-will. 
Held^  that  the  first  ground  alleged 
was  not  sufficient  to  quash  an  in- 
dictment, and  that  from  the  evi- 
dence before  the  Court,  the  second 
and  third  grounds  were  also  in- 
sufficient. The  Queen  v.  Law- 
son.        -        -        -       .        398 

Llo3a99— Mandamu"*  to  compel  if. 
P.  to  grant.    8se  Mandamus. 

Life  AsBuranoe— Payable  to  wife. 
See  Husband  A  Wipe. 

Hftliolous  Arrest— Verdict  less  than 
$10.    8ee  Costs. 

Mandamus— 3T>  compel  L  P.  to  call 
meeting  of  inhabitants  of  School 
District  to  grant  Tavern  License^ 
when  boundaries  of  School  are  not 
defined-^,  P.  may  take  judicial 
notice  of  the  unfitness  of  applicant 
for  Tavern  License,  IN  Re 
Phblan  v.  Ross.        -      -       28 


2. Motion  to  quash  Peremptorif 

MandamusJ  O'Neill  appeared  at 
Court  of  Kevision,  ancl  produced 
evidence  of  having  paid  his  poll 
tax  on  4th  July,  and  applied  to 
have  his  name  entered  on  the 
voters'  list;  Alley,  Judge  of 
County  Court,  held  that  to  entitle 
him  to  have  his  name  entered,  he 
must  show  that  he  had  paid  his 
tax  before  the  18th  June,  to  bring 
him  within  the  provisions  of  the 
Statute  which  required  him  to 
produce  evidence  that  he  had  paid 
his  tax  ^^for  the  year  immediately 
preceding  the  first  sitting  of  the 
Court,"  and  refused  to  insert  his 
name  in  voters'  list.  Supreme 
Court  granted  peremptory  man- 
damus requiring  County  Court 
Judge  to  insert  O'NeiU's  name. 
Motion  to  quash  mandamus.  Beldy 
Mandamus  properly  granted.  Th  b 
Queen  v.  Alley.       -       -      263 

Marine  LiBnranoe— "  When  clear  of 
the  fee,"  meaniug  of -^Policy  differ- 
ing from  application— New  trial  — 
Construction  of  Policy,^  Plaintiff 
had  filled  up  a  slip  for  insurance 
on  a  vessel  from  Charlottetown  to 
Hawkesbury,  C.  B.,  and  swore 
that  the  defendant's  agent.  N. 
agreed  to  the  terms  mentioned  in 
the  slip,  and  that  he  then  left  it 
with  N.,  who,  after  plaintiff  left 
the  office,  added  to  it  the  words, 
*'  when  clear  of  the  ice,"  and  a 
few  hours  later  gave  a  policy  con- 
taining those  words  to  plaintiff, 
who  put  it  away  without  examinar 
tion.  The  vessel  was  driven  on 
shore  and  run  over  by  ice  that 
night.  N.  denied  having  agreed 
to  Insure  without  the  condition,  or 
that  he  accepted  the  slip  filled  up 
by  the  plaintiff  as  the  contract ;  on 
the  contrary,  he  said  he  had  re- 
fused to  accept  it  without  the  con- 
dition as  to  the  ice,  and  that  he 
filled  in  the  words  *'  when  clear  of 
the  ice  "  in  the  slip  as  a  guide  to 
his  clerk  in  making  out  the  policy. 
Plaintiff  brought  his  action  on  the 
policy  and  on  the  agreemeut  al- 
leged to  be  contained  in  the  slip. 
On  the  latter  point  the  jury  found 
for  defendant,  but  found  for  plain- 
tiff on  the  policy,  and  defendants 
took  out  a  rule  for  a  new  trial. 
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Jffeld^  making  the  rule  abBolnte, 
that  the  agreement  in  the  slip  (if 
any)  was  for  insurance  and  not 
one  of  insurance  2.  That  the 
words,  '^when  clear  of  the  Ice'-  In 
this  policy  meant  that  the  vessel 
must  arrive  at  some  point  on  her 
voyage,  where  and  from  which 
the  ordinary  risks  of  the  voyage 
would  not  be  sensibly  increased 
by  ice.  Btndman  v.  The  Mutual 
IksubanceCo.  -  -    132 

Marriage,  Judgment  recovered  be- 
fore.   See  DoWEB. 

Material  Alteration  in  Stock  List. 

See  COKTBACT. 

"Mill "  does  not  include  fee  in  soil 
under  mill  stream.    See  Mill. 

Mistake.       See    Mabike  Insub- 

AKCE. 

Vegotiable  Instrument  —  Not  at- 
tachable. See  6ABNI8BEE 
Pbocess. 

Few  Trial-- ^e«  Mabine   Iksub- 

*  ANCE.  y 

Voisome  Trade— ^ee  Ikjunction. 

"SxdBBJioe^^^i^nction  to  restrain — 
Breach— Notice  to  commit.']  An 
injunction  had  been  granted  re- 
straining defendants  from  using 
their  factory  so  as  to  cause  noise 
and  vibration  to  be  felt  in  com- 
plainant's house  which  adjoined 
the  factory.  Defendants  then  re- 
moved their  machinery  to  a  build- 
ing 20  feet  from  the  factory,  leav- 
ing the  steam  engine  in  the  factory 
and  by  a  ^afl  35  feet  long  running 
underground  connected  the  machf 
nery  with  the  engine  and  continued 
to  use  the  factory,  causing  noise 
and  vibration  similar  to  those  they 
were  enjoined  not  to  cause.  Com- 
plainant moved  to  commit  them 
for  breach  of  the  injunction. 
Ordered^  that  defendants  stand 
committed,  but  on  their  paying 
complainant  the  costs  of  the 
motion  within  six  days  after  tax- 
ing the  warrant  of  commitment 
to  be  suspended  until  the  further 
order  of  the  couit.  Alley  v. 
DUCHEMIK.         -        -        -         360 

2l See  iKJtJNCnON. 


Obstruction  to  access  to  fore- 
shore. See  BiPABLiN  OWNEB- 
SHIP. 

OoonpierB   of   Government  lands. 

See  Land  Pubchase  Act. 
Orangemen  on  Grand  Jury  bringing 

bill  in  Orange  Blot  cases.   See 

IKDICTMEKT. 

Orange  "Riot"  See  Ikdictmemt. 
Owneijdiip  of  shore  front.      See 

BiPABIAK  OWNEBSBIP. 

PaitnerBhip  —  Trespass  q,  c.  /.— 
Tenants  in  common  —  Fixtures.] 
Plaintiffs  sued  defendant  for  tres- 
pass, carrying  away  fixtures  and 
other  articles,  and  got  a  verdict  of 
920  for  the  fixtures  and  92.76  for 
the  other  articles.  The  property 
was  formerly  owned  by  plaintifis 
and  B.  as  partners,  who  dissolved, 
and  the  business  was  continued  by 
B.  At  the  dissolution  F.  sold  his 
interest  to  McD.  llie  articles  not 
fixtures  passed  to  B.  who  gave  a 
bill  of  sale  of  them  to  defendant 
On  motion  to  set  aside  the  verdict. 
Held,  that  plaintiffs  were  tenants 
in  common,  and  the  verdict  was 
right  Fbaseb  v.  Westawat  289 

Payment  into  Court  does  not  reduce 
plaintiff's  claim.      See  Costs. 

Peremptory  MandamuB,  motion  to 
quash.    /See  Mandamus.  2. 

Polioy  of  Marine  Insnianoe  differing 
from  application.  /5!ee  Mabike 
Insubance. 

2. construction  of.  See  Ma- 
bine iKSUBAKCE. 

3. misrepresentation   in.      See 

FiBE  Insurance. 

Powers  of  Provincial  Legislatoze 
under  B.  N.  A.  Act.  See 
Land  Pubchase  Act,  1875. 1. 

VTWCltioe— Change  of  Venue,  Bow- 
EB8  V,  Bopeb  -  -       436 

Frescription*    See  Easement. 

2.— Noisome  trade.  See  Injunc- 
tion. 

Priority  of  Judgment,  ^ee  Judg- 
ment Act,  1873. 
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Proolamatioii  of  Grovernor  OeDeral 
—  EvideDce.  See  Canada. 
Tehperance  Act.   1. 

Proyinoial  Legislature,  Powers  un- 
der B.  N.  A.  Act  See  Land 
Pobohase  Act,  1875.  1. 

FroTinoiAl  Aot  conflicting  with 
Canada  Temperance  Act  is 
ultra  vires.  See  Canada  Tem- 
perance Act.   2. 

Pablic  Lands,  effect  of  deed  from 
Commissioner  ot  See  Land 
Purchase  Act. 

Pablio  Schools'  Aot,  1877  — Cof»- 
siruction  of—Trugtees  Powers—Dis- 
missal of  Teacher.  ]  Defendants  as 
trustees  gave  notice  of  dismissal 
to  plaintiff,  who  was  a  school- 
master,- on  6th  November,  and 
subsequently  locked  him  out  of 
the  school.  Plaintiff  after  expirar 
tion  of  three  months  from  notice 
brought  action  for  wrongful  dis- 
missal against  the  trustees  person- 
ally and  obtained  a  verdict.  On 
motion  of  non-suit—  or  for  new  trial 
plaintiff's  counsel  contended  that 
the  locking  out  was  a  continuing 
wrong,  and  that  action  would  lie 
at  any  time  within  three  months 
from  such  locking  out.  Held,  that 
it  was  not  a  continuing  wrong  and 
that  plaintiff  must  he  non-suited. 
Larkin  v.  Montgomery.    -    416 

Beal  EstatQ,  fraudulent  convey- 
ance of.  See  Absent  Debtor 
Act,  1873. 

Bemainder,  vested.    See  Will. 

Beminnte  of  Judgment— Priority. 
See  Judgment  Act,  1873. 

Bestitiition  of  stolen  goods,  pris- 
oner acquitted.  See  Larceny. 

Biot,  motion  to  quash  indictment 
for.    See  Indictment. 

Bipaiian  Ownership— -^rec^ioyi  ob- 
structing access  to  foreshore— In- 
junction.'] Complainant,a8  riparian 
owner,  complained  that  defendant 
was  erecting  a  hreastwork  on  his 
foreshore  cutting  off  access  there- 
from to  the  river  and  obtained  an 
injunction  to  restrain  defendant 
fl-om  going  on  with  the  building. 
On  motion  to  dissolve  it  appeared 


that  complainant  was  verv  slightl v 
if  at  all  inconvenienced,  that  it 
was  doubtliil  if  the  foreshore  was 
really  his  and  tliat  defendant  had 
spent  a  considerable  sum  of  monev 
on  the  work.  Held^  that  in  decid- 
ing cases  of  this  nature  the  re- 
spective convenience  or  inconven- 
ience to  the  parties  should  be 
conddered.  2.  That  this  injunction 
should  be  dissolved  with  leave  to 
complainant  to  move  for  another 
and  with  leave  to  amend  his  bill, 
so  as  to  support  a  prayer  for  the 
removal  of  the  breastwork. 
Garret  v.  Squarebriggs.  351 
Schools  —  See  Public  Schools 
Act  1877. 

Soott  Aot—See  Canada  Temper- 
ance Act. 

Betting  aside  award.  See  Land 
Purchase  Act  1875. 

Sheriff's  Liability  for  bailiffs  ap- 
pointment under  Cy.  Ct.  Acts. 
See  County  Court  Acts. 


2. 


'See  Bill  op  Sale. 


Shares,  reduction  of,  without  sub- 
scriber's consent.  See  Con- 
tract. 

Stolen  Gh)od8— Restitution, prisoner 
acquitt^.    See  Larceny. 

Stock  List,  material  alteration  iu. 
See  Contract. 

Tenant  after  expiration  of  lease 
estopped  from  disputing  les- 
sor's title.    See  Estoppel.  1. 

Tenants  in  oommon.  See  Part- 
nership. 

Trespass  —  Assault,'}  Defendant 
purchased  farm  at  sheriffs  sale 
and  obtained  sheriff's  deed,  plain- 
tiffs mother  being  in  possession 
and  plaintiff  resimng  with  her. 
Defendant  entered  mth  his  team 
to  plough.  Plaintiff  struck  de- 
fendant who  resisted.  Plaintiff 
brought  action  of  trespass  for  as- 
sault. On  the  trial  the  Judge  told 
the  Jury  that  defendant  had  no 
right  to  enter,  plaintiff  and  her 
mother  being  in  possession.  Ver- 
dict for  plaintiff.  ITcW,  on  motion 
to  set  aside,  that  defendant  had  a 
right  TO  enter.  McSwain  v. 
Chappell   -  -  -       317 
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%—q  c  /.     See  PARTNBRSmP. 

3. See  Land  Pubchasb  Act. 

Tnutees'  powers  under  Public 
Schools'  Act.  See  Public 
Schools*  Act,  1877. 

Ultra  Vires  — Acts  of  Proviucial 
Legislature.  See  Land  Pur- 
chase Act,  1875. 1. 

2. Act  of  Provincial  Legisla- 
ture. See  Insolvent  Deb- 
tors Act. 

3. ^Provincial   Act    conflicting 

with  Canada  Temperance  Act. 
See  Canada  Temperance 
Act.  1. 

irncertaintj  in  award.  See  Land 
Purchase  Act,  1875.  1. 

Unfortimate  Debtors  Act,  (P.  £•  L) 
The  P.  £.  I.  Unfortunate  Debtors 
Act,  14  Vic,  chap.  2,  is  not  im- 
pliedly repealed  by  "  The  Insol- 
vent Act,  1875."  In  re  Black- 
burn -  -  -       281 

Yenne,  change  of.    See  Practice. 

Verdict,  amendment  o/.]  H.  had 
been  manager  of  the  Bank  and 
certain  losses  were  made  which 
the  Bank  claimed  he  was  liable  to 
make  good.  On  reference  to  ar- 
bitration an  award  for  91,718  was 
found  against  him.  He  then 
brought  this  action  for  three  quar- 
ters salary,  and  defendants  pleaded 
the  award  as  a  set  off.  A  verdict 
for  $1,703  was  found  in  piaintiff^s 
favor.  The  Bank  moved  to  amend 
the  verdict  by  entering  it  for  the 
Bank  for  $13,  and  in  support  of 
the  motion  produced  affidavits 
from  all  the  jurors,  stating  that 
what  Uiey  intended  was  to  find 
the  amount  plaintiff  was  entitled 
to  for  three  quarters  salary,  leav- 
ing him  liable  for  the  amount  of 
the  award.  Held^  that  the  verdict 
must  be  amended  as  moved,  with- 
out sending  the  case  to  another 
jury.  Heard  v.  Union  Bank   237 

2. under  $32.    See  Costs. 

3. ^less  than  $10  in  action  for 

malicious  arrest.  See  Costs  3. 


4. ^affldavit  of  juror  inadmiss- 

able  on  motion  to  set  aside. 
See  Juror. 

Vested  remaiiider*    See  Will. 

Water  Lot,  encroachment  on.  See 
Eabement. 

Wife,  husband's  liabilicy  for  sup- 
port of.  See  Husband  and 
Wipe. 

Wife's  Chose  in  Action.  See  Hus- 
band AND  Wife. 

Will,  construction  o/— "Jfizr'  does 
not  include  the  fee  in  the  soil  under 
the  millnstream  and  dam — A  devise 
to  testator^ s  wife  for  life^  and  at  her 
dea^  to  be  divided  among  his  sons 
and  daughters  in  such  proportions 
as  she  should  by  udll  direct^  does  not 
give  a  child  a  vested  remainder.'} 
S.  6.,  father  of  both  parries,  by 
his  will  gave  a  mill  and  30  acres 
of  land  to  plaintiff.  All  the  re- 
mainder of  his  real  and  personal 
property  he  gave  to  his  wife  for 
life  and  at  her  death  to  be  divided 
among  his  sons  and  daughters, 
(except  plaintiff  and  another  son 
otherwise  provided  for),  in  such 
proportions  as  his  wife  should  by 
will  direct.  One  daughter,  Ann. 
died  in  her  mother's  ufetime,  and 
in  1872  the  mother  died  intestate, 
without  having  exercised  the 
power  of  appointment.  Plaintiff, 
on  testator^s  death,  went  into  oc- 
cupation of  the  mill.  In  1873  the 
dam  was  carried  away  by  a  fteshet 
and  plaintiff  built  a  new  one 
higher  up  in  the  bed  of  the  old 
pond,  with  a  pipe  to  carry  the 
water  down  to  the  mill.  Defend- 
ants then  built  a  fence  below  the 
old  dam.  and  fenced  It  and  the  old 
pond  off  from  the  high  way  and 
cut  the  pipe,  and  plaintiff  brought 
this  action  for  trespass.  The 
judge  told  the  jury  that  plaintiff 
tiacf  the  fee  simple  of  the  land 
under  the  pond,  and  that  even  if 
he  had  not,  yet  he  had  a  right  to 
build  the  dam  there,  and  plaintiff 
got  a  verdict.  On  motion  for  a 
new  trial  for  misdirection,  plain- 
tiff contended  (1)  that  the  word 
^^mlir^  In  the  will  passed  the  fee 
of  the  land  under   the  mill  and 
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Stream,  and  eneh  adjoining  land  as 
was  necessary  for  its  enjoyment, 
(2),  that  even  if  the  word  *^miir'  did 
not  pass  the  fee,  yet  that  Ann  had 
a  vested  remainder  which,  at  her 
death  and  the  death  of  her  mother, 
passed  to  her  next  of  kin,  of  whom 
plaintiff  was  one,  and  that,  there- 
fore, he  was  tenant  in  common 
with  defendant  to  the  extent  of 
his  interest  in  Ann^s  share,  and  as 
such  had  a  right  to  place  personal 


property  on  the  land,  and  the  de- 
fendants had  no  right  to  destroy  it 
when  there,  and  having  done  so, 
are  liable  for  trespass.  Eeld^  that 
the  word ''mill"  in  the  will  did 
not  pass  the  freehold  in  the  soil 
under  the  mill  and  stream.  2. 
That  Ann  had  not  a  vested  re- 
mainder, which  on  her  death  in 
her  moUier's  lifetime  would  pass 
to  her  next  of  kin.  Greek  v. 
Green         -         -         -        g 
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